SMITH, CURRIE & HANCOCK LLP

COMMON SENSE CONTRACTING

VOLUME 19, NUMBER 4

WINTER 2006

Inside This Issue

AGC State Law Matrix Annual Revision
515 Faulty Construction — CGL Coverage

516 Florida: Bonds Distinguished from
Insurance

517 CM Liability for Economic Losses

518 Georgia: Reverse Bid Auction Invalid
519 Warrantless OSHA Inspections

520 No License — Free Ride?

521 Georgia: Lien Law Narrowly
Interpreted

522 Contractor Quality Control Plans

AGC'S STATE CONSTRUCTION LAW
MATRIX: ANNUAL REVISION FOR 2006

Several yearsago, the Associated General Contractors
of America(*AGC") requested Smith, Currie& Hancock to
design and develop a matrix of state laws affecting the
construction processfor each of the 50 states, the District
of Columbia, and Puerto Rico. Utilizingastandard format,
each matrix addressed | egislation aff ecting the construction
industry such as the following:

e Pre-Qualification Requirements
e Special Requirementsfor Out-of-State Contractors

WE HAVE MOVED!!!
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Atlanta, Georgia 30303-1227
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e LienRequirements

e Public Procurement Laws—Bids, RFPs, ReverseBid
Auctions

e Design-Build Contracting

e Bond Requirementson Public Projects

e BidMistake Relief on Public Projects

e Restrictionson Sole Sourceor Closed Specifications

e Bid Protests

e Subcontracting: Terms & Conditions

e Indemnity

e Prompt Payment Legislation

e Claims

e Accessto Public Records

The matrix for each state or jurisdiction provides
statutory citations and comments regarding these laws
andisamodulein AGC’ sDocuBuilder software package.
On the next page is a sample page from the matrix for the
Stateof Georgia. Sincethisproject wascompletedin2002,
Smith, Currie has annually updated the matrix and has
added new topics. Recent additions include topics such
as. “Trust Fund” statutes applicable to payments to
contractors or subcontractors; distinctions between
construction management delivery vehicles, i.e.,, CM at
Risk, CM Agency, and statutes addressing reverse bid
auctions as a procurement technique for public
construction projects.  For the 2006 edition, we have
added the following topics:

e Statutes Addressing Choice of Law Provisions in
Subcontracts

e Statutes Addressing Forum Selection Provisionsin
Subcontracts

e Status of State OSHA Plans

In addition, each matrix includes information on
legislative session calendars, links to state legislative
search engines and free technical support through the
AGC’sDocuBuilder Help Desk. Weareconfident that each
state’ smatrix can provide abasic resourcetool for afirm
contemplating work outside of its home state or seeking a
checklist on construction law topicsin its home state.
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GEORGIA

Topic Sub-topic Yes/No Statutory Requirements NotessComments
XXX
Official Code of Ga. Annotated
(ll O.C.G.A." )
Pre- 1.1sthereaState Seecomment. | O.C.G.A.8843-14-1et seq. (current) * Whilelegislationhaspassedtorequireall
Qudlification | LicensingRequirement 0O.C.G.A.8843-41-1etseq(upon personsengaginginthebusinessof
Requirements | for: appropriation) contractingto obtainalicense, thelaw
a Genera doesnot becomeoperativeuntil the
Contractors effectivedateof anappropriation of funds
expressedinalineiteminan Appropria-
tionsAct enacted by the GeorgiaGeneral
Assembly.
b. Construction Seecomment. | O.C.G.A.§843-14-8.3, 43-14-8.4 * Nopersonmay beemployedasautility
Managers manager or foreman unlessthat person
holdsacurrent utility manager/foreman
certificate Inaddition naiitilitv eustem
A sample from the AGC State Construction
Law Matrix for Georgia. i

Thisproductisavailableelectronically fromthe AGCto
both members or non-members on a 1-year subscription
service basis as part of the entire DocuBuilder software
package or as a stand alone module. To reduce the cost,
asubscriber can obtain any one of four regions (Northeast,
Southern, Midwest and Western) of 13 jurisdictions per
region or the entire set of 52 jurisdictions. The annual
subscription rates are as follows:

AGCMembers Non-Members

Each Region

$95.00% $145.00
Any Two Regions

$145.00 $185.00
All Four Regions

$195.00 $295.00

Considering the research time needed to obtain the
sameinformationfor evenonestateinaregion, thepricing
of this product reflectsthe AGC’ sinterest in providing a
servicetotheentireconstructionindustry at avery nominal
cost. To subscribe, log on to docubuilder.sales@agc.org
or 1-800-282-1423.

Thomas J. Kelleher, Jr.

Managing Partner

404/582-8016

tjkelleher @smithcurrie.com

Member of the State Bars of Georgia and Virginia

Faulty Construction -
CGL Coverage

515 Overview
During construction, faulty workmanship may
not only require rework, but also may result in damageto

construction work performed by others. In arecent case,
thework force of acontractor (Limbach Company) witha
commercial general liability (CGL) policy improperly
unpacked pipe which caused a leak in the steam pipe
system and damaged other work. The contractor claimed
that ripping out completed work performed by its
subcontractorswas covered under its CGL policy despite
the defective workmanship exclusion that excluded
coverage for property damageto “your work.” Thelower
court’ sruling that the damage was excluded wasreversed
by the United States Court of Appeals for the Fourth
Circuit, which applied the law of Pennsylvania and held
that the cost of repairing the resulting damage to
construction work performed by others was covered as
property damageunder the CGL policy. Limbach Company,
LLCv. ZurichAmericanIns. Co., 396 F.3d 358 (4" Cir. 2005).

Background

Limbach had a subcontract to perform the mechanical
work that included installation of aprefabricated, insulated
underground steamline. Limbach subcontracted the
production of the steamline to one company and
subcontracted the excavation and backfill of the trench
where the line was to be installed to another company.
Afterinstallation, aleak wasdiscoveredinthesteamline,
which damaged theinsul ation covering the pi pe, the backfill
which had been placed around the steam line, and the
landscaping in the area surrounding the leak, including
concrete walkways. The repair of the steamline also
requiredtheremoval of concrete, which had beeninstalled
by athird party. Limbachfiledaclaimunder itsCGL policy
for thecost of replacing thedamaged steamlineandincluded
the cost of repairing thework damaged by theleak such as
repairing the backfill, replacing the steam pipe, repairing



the landscaping, replacing the concrete, and the cost of a
temporary steam boiler. Theinsurer agreed to cover the
cost of the temporary steam boiler and part of the
landscaping, but denied the other claims on the basis of
CGL policy exclusions.

CGL Coverage: Exclusions and Exceptions

TheCGL policy provided that theinsurer would pay for
those sums that the insured (Limbach) became legally
obligated as property damagetowhichthepolicy applied.
The policy included a “products — completed operations
hazard” whichwasdefined toincludeall property damage
occurring away from premises owned or rented by the
insured and arising out of “your work.” Theterm, “your
work” was defined as “work or operations performed by
you or on your behalf” and included “materials, parts or
equipment furnished in connection with such work or
operations.”

Exclusion () known as the “your work” exclusion
excluded property damageto “your work” arising out of it
or any part of it included in the products — completed
operations hazard. However, an exception to the “your
work” exclusion stated that the exclusion did not apply if
the damaged work or the work out of which the damage
arose was performed on the insured’'s behalf by a
subcontractor. Based onthisexceptiontothe*your work”
exclusion, Limbachargued that the cost of repair or replacing
damaged work performed by its subcontractors and/or
third parties was covered.

On the backfill claim, the parties agreed that it was
damaged by the leak and that the backfill work had been
performed by another subcontractor. The insurance
company’s position was that the “your work” exclusion
precluded coverage for the damaged backfill because it
was performed on the insured’s (Limbach’'s) behalf.
However, the court rejected this argument and held that
theexclusiondid not apply if thedamaged work or thework
whichresultsinthedamagewasperformed ontheinsured’'s
behalf by asubcontractor. TheFourth Circuit reviewedthe
history of thelnsurance ServicesOffice (I SO) exclusionon
whichthisCGL policy wasbased and aPennsylvaniastate
court decision addressing the same exclusion where the
Pennsylvaniacourt noted that the subcontractor exception
alters the definition of “your work” so asto except work
performed by asubcontractor fromthe coverageexclusion.
The Fourth Circuit concluded that since the backfill was
performed on Limbach’s behalf by a subcontractor, the
“your work” exclusion did not preclude coverage for the
cost of repair to thedamaged backfill. Thecourt noted that
to hold otherwisewould betoignorethe clear termsof the
exclusion’s exception for work performed by a
subcontractor.

On the damaged pipe claim, Limbach argued that the
damage was covered because the pipe was manufactured
by asubcontractor. Thelower court had determined that

the manufacturer was a materialman and not a
subcontractor, and theref ore excluded damageto the steam
pipefrom CGL coverageunder the*your work” exclusion.
The Fourth Circuit disagreed and found that the
manufacturer’s role was distinguishable from that of an
ordinary supplier becauseit had custom manufactur ed the
steam pipein accordance with shop drawings and project
specifications for this particular project. Inaddition, the
manufacturer’ srepresentativehadvisitedthesite, reviewed
the installation drawings with Limbach, and provided
specific instructions regarding installation of the pipe.
Consequently, under thesefactsamanufacturer of acustom
product wasdeemed to be asubcontractor for the purposes
of the CGL policy.

On the claimsfor replacing the concrete and repairing
the damaged landscaping, the lower court applied the
“your work” exclusion to preclude coverage, which was
reversed when the appellate court held that the exclusion
did not exclude coverage for damage to a third party’s
work. Therefore, since the concrete and landscape work
wereperformed by third parties, the* your work™ exclusion
did not preclude coverage for the costs of repairing and
replacing the landscaping and concrete.

Comment

CGL insurance policieshavemany standard provisions,
but coverage is determined by the state law applicable to
the policy. In Limbach, the Fourth Circuit applied
Pennsylvanialaw. A number of states have applied the
exceptiontothe*yourwork” exclusionand concluded that
CGL policieswiththese | SO standard provisionsprovide
coverage for damage resulting from work performed on
behalf of the insured by a subcontractor.

Examples of other states' decisions are asfollows.

e O’ Shaughnessy v. Smuckler Corp., 543 N.W.2d 99
(Minn.Ct.App.1996) (recognizing that 1986 amendments
to“yourwork” exclusion changed standard CGL policy
SO as to provide coverage for property damage to a
contractor’s work when that damage is caused by a
subcontractor’s defective work);

e Kalchthaler v.Keller Constr. Co., 224 Wis.2d 387,591
N.W.2d 169 (1999) (holding that CGL policy granted
coveragefor property damageto contractor’ scompl eted
work and that the exclusion for property damageto the
insured’ s work did not apply because an exception to
the exclusion restored coverage if the work was
performed by a subcontractor).

e Fejesv. Alaska, Ins. Co., Inc., 984 P.2d 519 (Ak.1999)
(holding that CGL policy covered claim by general
contractor for damage to septic system caused by
subcontractor’s faulty installation of curtain drain);

e LeeBuilders, Inc. v. Farm Bureau Mut. Ins. Co., 104
P.3d 997, 1003 (Kan.Ct.App.2005) (concluding that
damage caused to structure of home as a result of



continuous exposureto moisturedueto subcontractor’ s

defective materials and work was an occurrence
triggering indemnity provisionsof CGL policy);

Thomas E. Abernathy

teaber nathy@smithcurrie.com

404/582-8013

Member of the State Bar of Georgia

Florida: Bonds Distinguished

From Insurance

=46 “Suretyship is not insurance.” Pearlman v.

RelianceIns. Co. 371 U.S. 132. In spiteof this
seemingly straightforward statement by the Supreme
Court of the United States, uncertainty and confusion still
surround suretyship. The distinction between insurance
and suretyship is often blurred by owners, contractors,
attorneys, and some courts. In Florida, ambiguity hasled
tothefiling of statutory bad faith claims against sureties.

Effective June 14, 2005, Florida amended its civil
insurance bad faith statute to alleviate some of the
confusion surrounding claims on payment and
performance bonds issued for the construction or
maintenance of a building or roadway project. The civil
insurance bad faith statute now specifically excludes the
surety issuing these bonds from the definition of an
“insurer” under thisstatute. Fla. Stat. §624.155(9) (2005).
The Floridalegislature has spoken — these bonds are not
insurance policies. Thisstatutory amendment eliminates
a cause of action many thought was previously available
against a payment or performance bond surety and
hopefully ends much of the confusion (at least in Florida)
surrounding theapplicability of statutory bad faith causes
of action to surety bonds.

Florida’s Bad Faith Insurance Statute

Section 624.155, Florida Statutes (2005) is the civil
remedy statute of the Floridalnsurance Code. Thisstatute
authorizes causes of action for bad faith against aninsurer
and providesthe mechanism by which aperson may bring
acivil suit against an insurer who violates the insurance
code. Any personwhoisdamaged by aninsurer’ sviolation
of thestatutesincorporated within subsection 624.155(1)(a)
or the acts enumerated in subsection 624.155(1)(b) may
bring a bad faith action.

Until thisstatutory changeexpressly excluding sureties
from the definition of an insurer, sureties were arguably
placed in a position of owing a duty of good faith to both
thebonded contractor and the project owner. For example,
if the bonded contractor and project owner were entitled
to make aclaim for bad faith related to the obligations on
a performance bond, the surety would be required to
acknowledge and act upon a default giving rise to its
obligation under thebond whileat the sametimeobligated

to not settleand contest the default. Owing aduty of good
faithto entitieswith competinginterests placed the surety
in aposition of being sued by one party or the other.

Bond vs. Insurance

No discussion about the importance of thislegislative
change is complete without an explanation of the basic
difference between a contract of insurance and a surety
bond.

Suretyship is aform of guaranty. In the context of a
general contractor and an owner, the bond issued by a
surety is athree-party instrument involving a surety, the
contractor, and the project owner. (A similar analysis
would apply to a performance bond on a subcontractor’s
work.) Thebondrequiresthecontractor tocomply withall
the terms and conditions of the project contract. In
exchange for a premium, the surety lends its financial
strength and credit to the contractor on the condition that,
if the surety hasto satisfy the contractor’ sdebt or default,
the contractor will indemnify the surety for itslosses and
expenses. Subject to the conditions set forth in the bond,
the surety role is analogous to that of a guarantor of the
contractor’ sability to performitsobligationstothe project
owner.

If the contractor is unable to successfully perform the
contract, the performance bond surety assumes the
contractor’s responsibilities to complete the project
consistent with the provisions and limits of the bond.
Similarly, a payment bond guarantees that persons who
furnishlabor, materials, equipment and/or suppliesfor use
intheperformanceof thecontract will receivepayment. As
with a performance bond, it is necessary to examine the
termsof the payment bond, aswell asany statute applicable
to the bond, to determine who is entitled to payment and
any conditions affecting the right to be paid.

Unlike suretyship, liability insurance is a contract
between two parties consisting of the insurer and the
insured. By that contract the insurer agrees to pay those
obligations for which the insured legally may become
liable by virtue of an act or negligence of the insured.

The Surety’s and Insurer’s Obligations Differ

By exempting surety bonds from the definition of
insurance in the bad faith statute, the Florida legislature
has noted that the surety’s duty to the contractor (bond
principal) who procured the bond or to the obligee; for
example, the owner in the case of a prime contractor’s
performance bond is fundamentally different from an
insurer’s duty to an insured.

The difference between suretyship and insurance,
reduced to its most basic ingredient, is the right to
indemnification. Indemnificationistheduty toreimburse
after a loss or to pay compensation to somebody for
damage, loss, or liability incurred. A surety is entitled
under the common law, and usually pursuant to contract,



toindemnification fromthebonded contractor. Aninsurer
is not entitled to indemnification from itsinsured.

With insurance, losses are not only expected but are
anticipated in setting premiums. For lossescovered under
the policy, the insurer has promised to defend and
indemnify theinsured from thelossfor which theinsured
will beliableto thethird party. A liability insurer has no
right toindemnification fromthe party who purchased the
insurance policy. In the insurance relationship, the
insurer assumes primary responsibility for arisk of loss.

Suretyship, however, presumestherewill benoloss. A
surety does not underwrite a bond based upon some
actuarial determination of the risk of loss. The bond
premiumisa“servicefee” whichisusually apercentage of
the contract amount the contractor intends to bid upon.

Why Is this Relevant?

By specifically excluding sureties from the insurance
bad faith statute the Florida legislature eliminated a
potential remedy available to claimants on payment or
performance bonds and an available shield to indemnity
claim by a surety proceeding under a master indemnity
agreement. Before the amendment, contractors could
assert that a surety’s failure to pay a claim on a bond
violated Florida's good faith statute and gave use to a
clam.

Maura K. Anderson

954/761-8700

mkander son@smithcurrie.com

Member of the State Bars of Georgia and South
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CM Liability for Economic
Losses

517 The Kentucky Supreme Court recently held that,
despite the absence of a contract between them,
a general contractor could sue a construction manager,
acting astheowner’ sagent, for purely economic damages
on a theory of negligent misrepresentation and recover
monetary damages. Presnell Const. Managers, Inc.v. EH
Construction, LLC, 134 S\W. 3d 575 (Ky. 2004),
(“Presnell”). This decision is significant because in
certain other jurisdictions, recovery of such damagesin
the absence of a contract between two such parties has
been barred by the “Economic Loss Rule”.

The“EconomicLossRule’, insimpleterms, holdsthat
if another party’s negligence causes purely economic
damages which does not result from injury to property or
person—recovery from that person or entity for such
purely economic lossesviaanegligence cause of actionis
not available. Under the Economic Loss Rule, typical
damagesfor injury to property or personsaredistinguished

from the economic damages or monetary losses. Therule
was instituted so as to promote commerce and not hinder
trade. Accordingtothecourtswhichcreatedit, to promote
commerce, providers of goods and services needed to be
able to estimate the extent of their potential exposure for
certainactionsand account for it accordingly inthepricing
for those goods and services.

Intheconstructionworld, thislegal rule hasarisen most
often in the cases of defective design by an architect or
engineer, or defective management by a construction
manager. Negligence by either professional might cost a
contractor substantial sums of money in delays during
redesign or other factors. However, sincetheprofessional’s
contract was in most cases only with the owner, and the
contractor has suffered no personal injury or damage to
property, then most often the contractor was left with an
uphill battle with the owner for its economic damages,
rather than a claim against the architect or construction
manager.

The Kentucky Supreme Court has therefore changed
construction litigation approaches in Kentucky with its
decision in Presnell. Thefactsin Presnell weretypical.
Delor Design Group, Inc. (“Delor”) owned a building it
wishedto haverenovated (“theProject”). It hired Presnell
Construction Managers, Inc. (“PCM”) asits Construction
Manager. Delor hired EH Construction, LLC (*EH") asits
contractor.

Problemsensued onthe Project that EH attributed tothe
failure of performance and negligence of PCM in its
management of the project. EH, however, had no contract
with PCM and therefore had no cause of action against
PCM except for purely negligence theories—namely
negligent misrepresentation and negligent supervision.
EH suffered damages but only of the economic variety.
After EH fileditslawsuit, PCM raised thelack of aduty to
EH andthe EconomicLossRuleasabar to EH’ sclaims. The
trial court agreed and entered judgment in favor of PCM.
EH appeal ed and the Kentucky Court of Appealsreversed
andremanded. PCM then moved for discretionary review.

TheKentucky Supreme Court first examined whether or
not privity must exist between the partiesbefore EH could
maintain an action for negligent misrepresentation and
recover pecuniary damages. In doing so, the court
essentially was determining whether or not to follow other
jurisdictions such as Tennessee in adopting the
Restatement (Second) of Torts 8552, which outlines the
elements of negligent misrepresentation. Section 552
expressly allows for the recovery of such pecuniary
damageswhen someone suppliesfalseinformationfor the
guidance of others “while failing to exercise reasonable
care or competence in obtaining or communicating the
information.”

Determining that the adoption of 8552 wasappropriate



inkeeping withthecurrent state of thelaw, and noting that
federal courts in Kentucky had already predicted they
would adopt it, the court stated expressly that the
Restatement’ s view of negligent misrepresentation was
now Kentucky law. The court then concurred with the
appeal s court that EH’ s complaint could not be dismissed
for failureto state aclaim and could therefore proceed to
determineif the underlying factscould provide abasisfor
anegligent misrepresentation claim against Presnell.

Conclusion:

While this decision allowed a claim against a
construction manager to go forward, the Economic Loss
Rule was abandoned in only one fairly specific instance,
and the likelihood that claimants can regularly prevail
against a construction manager on this theory is still in
doubt. Significantly, the claimant must show that the
defendant “supplied false information” and failed to
exercise “reasonable care or competence in obtaining or
communicating theinformation”. Assuch, stating that a
construction manager was simply negligent in their
management of the project, or simply made poor decisions,
would probably not satisfy these requirements. The
construction manager would actually have to make false
statementsor provide someother sort of fal seinformation.

Although they were not involved in the Presnell facts,
what the decision may truly open up are claims by
contractors against design professionals. If an architect
or engineer producesplansthat containfal seinformation—
such asinachanged conditionssituation or agrossdesign
error—then the Presnell decision may enable Kentucky
contractorsto suethe design professional directly aswell
as the owner for breach of any implied warranties of the
accuracy of the plans.

C. Michael Shull
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Member of the State Bar of Georgia

Georgia Reverse Bid Auction
Invalid

518 Overview

In the fall 2005 issue of Common Sense
Contracting we provided an update on the status of the
use of reverse bid auctions by the federal government.
Basically, at the federal government level that technique
for awarding contractshasbeen held not to violatefederal
procurement laws and regulations even though some
federal agencies question the inherent value of using the
reversebid auction. (SeeArticle No. 514.)

Georgia Decision

In a recent decision, Georgia Branch, Associated
General Contractors of America, Inc.; Georgia Utility
Contractors, Inc.; and ABC of Georgia, Inc. v. City of
Statesboro, Georgia (November 15, 2005) (“ Statesboro”
decision), Smith, Currie & Hancock successfully led a
challenge to a reverse bid auction procurement of a
construction project by the City of Statesboro (“City).

In the Statesboro decision, the City asserted that a
“ReverseBid Auction Event” wasapermissibletechnique
asaform of sealed bidding under Georgialaw inaccordance
with O.C.G.A. 8 36-91-21(b) whichispart of the Georgia
L ocal Procurement Public WorksConstructionLaw. A key
portion of that statute requires the public body to receive
sealed bids, open them publicly, and evaluate such bids
without discussionwiththebidders. Thereisno provision
allowing bidders to reduce their prices subsequent to
disclosureof therelative order of the bids or disclosure of
certainpricinginformation. The Superior Court of Bulloch
County, Georgia, foundthat a“ ReverseBid Auction Event”
was inconsistent with that statute’s intent.

At the state level, Georgia law has a nearly identical
definitionof a“sealedbid” under O.C.G.A.850-5-67. In
addition, the GeorgiaL egislature had expressly prohibited
the use of revised bid auction technique by the state
government to procure construction. Since the Georgia
L egislatureusedidentical descriptionsof “sealed bidding”,
it was successfully argued before the court that the
legislature could not have intended that a political
subdivision of the State of Georgiawasimplicitly authorized
to use the reverse bhid auction technique to procure
constructionwhenthe Georgial egislature had prohibited
its use by the State Government.

For more information on this development and the
status of reverse bid auctions, please contact Jason
McLarry at Smith Currie. Hisdirect lineis(404)582-8047
and hise-mail addressisjdmclarry @smithcurrie.com. Jason
had the lead role in developing the arguments and
addressing them to the Bulloch County Superior Court.

Thomas J. Kelleher, Jr.
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Warrantless OSHA Inspections

519 In Lakeland Enterprises of Rhinelander, Inc. v.
Chao, 402 F.3d 739 (7th Cir. 2005), a sewer and

water contractor (Lakeland) in northern Wisconsin was
performing excavationwork at anindustrial park whenan



OSHA inspector, driving by on the public street, decided
to stop and perform an impromptu inspection. After
walking past traffic conesthat were blocking street traffic
from the project site, the inspector observed a L akeland
employeeexcavating atrenchwith abackhoewhileanother
employeeworked at the bottom of thetrench. Thetrench
wasapproximately eighteen feet deep and six feet wideat
the bottom and did not contain aladder or trench box.

When the contractor’s project superintendent began
conversing with the OSHA inspector, the worker in the
trench climbed up one of thewallsto exit, which resulted
in loose dirt falling back into the trench. The employee
performing theexcavationwork admitted that heknew that
the other worker was not supposed to be working in the
trench and that he failed to remove him.

OSHA issued three citations and assessed a $49,000
civil penalty against the contractor, including a willful
violation for permitting an employee to work in an
unprotectedtrench(inviolationof 29 CFR §1926.652(a)(1)).
During the evidentiary hearing, the contractor moved to
suppress the evidence obtained from the inspection on
thebasisthat the OSHA inspector’ swarrantl ess search of
the excavation site violated the Fourth Amendment. The
administrative law judge denied the motion, finding that
the contractor had no right of privacy at the excavation
site because the land was located on a public road. In
addition, theadministrativelaw judge concluded that any
Fourth Amendment claim was waived because the
contractor failed to object to the inspection or ask for a
warrant at the site.

On appeal, the contractor was unsuccessful with the
argument that the warrantless OSHA inspection violated
the Fourth Amendment. The excavation in question
occurred onapublic street, not private property, andthere
was no reasonable expectation of privacy in an open
trenchdugonapublicroadway. The Seventh Circuit cited
thefollowing similar rulingsfrom other federal appellate
courts: L.R.Wilson& Sons, Inc.v.OSHRC, 134 F.3d 1235,
1238-39(4th Cir. 1998)(noreasonabl eexpectation of privacy
on construction jobsite easily observable by passersby);
Donovan v. A.A. Beiro Construction Co., Inc., 746 F.2d
894 (D.C. Cir. 1984)(no expectation of privacy in
construction areas open to plain view by the public);
Marshall v. Western Water proofing Co., Inc., 560 F.2d
947,951 (8th Cir. 1977)(no reasonabl eexpectation of privacy
in construction site scaffolding readily observable by
public); Accu-Namic, Inc.v. OSHRC, 515F.2d 828, 833 (5th
Cir. 1975)(noviolation of contractor’ sFourth Amendment
rightsbecausetrenchinspection occurred on public street).

The appellate court affirmed the administrative law
judge’ sconclusion that any Fourth Amendment objection

had been waived because the contractor did not object to
the OSHA inspection and request a warrant at the scene.
In addition, the willful citation assessed against the
contractor was supported by the fact that the contractor’s
supervisors were aware of the employee working in the
trench without adequate protectionfrom acave-in, yet did
nothing to eliminate the danger or remove the employee
from the trench. Such conduct, itself, represented “plain
indifference” to OSHA's requirements and regulations,
particularly given the contractor’s history of OSHA
violations, whichincluded aprior trenching violation that
resulted in afatality.

Practical Pointers

e Understand that no advance notice of a worksite
inspection will be given—unannounced inspections are
an important tool in OSHA’s mission to promote safe and
healthful working conditions at all times.

e Remember that if your constructionworksiteislocated
on premises open to the public and readily observable by
thepublic, itisunlikely that any reasonabl e expectation of
privacy exists that would support a Fourth Amendment
right against a warrantless inspection. An inspector’s
ability to observe what is open to public view does not
constitute a search.

e An OSHA inspector’ sfailureto advise of theright to
insist on awarrant does not render the consent unknowing
or involuntary. If asked, however, an inspector should
indicate that there is a right to refuse a warrantless
inspection.

e Valid consent to a worksite inspection operates as a
waiver of the Fourth Amendment right agai nst unreasonable
search and seizure. Consent to an OSHA inspection need
not be express—the failure to object to a known search
constitutes consent (i.e., consent existed when project
superintendent accompanied an OSHA inspector on a
walkaround without protest).

¢ Exigent (emergency) circumstancesmay al so eliminate
the warrant requirement because the urgent need for an
immediate search outweighs the right to privacy.

e An employer and employee representative should be
given an opportunity to accompany the OSHA inspection
tour for the purpose of aiding the inspection.

e During the inspection, the OSHA inspector may
question privately any employer, owner, operator, agent,
or employee.

e A closing conference should occur after theinspection

in order to review the findings of the inspection with the
employer and employee representatives.

e Contact the OSHA Area Office immediately within
eight (8) hoursafter thedeath of any employeefromawork-



related incident or thein-patient hospitalization of threeor
more employees as aresult of awork-related incident.

Mark E. Farrell, Jr.
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No License — Free Ride?

520 For nearly 70 years, California has embraced a
statutory licensing scheme for contractors. The
Contractors’ State License Law, Ca. Bus & Prof. Code §
7000, et seq. (the “CSLL") significantly punishes a
contractor for failure to maintain proper licensure while
performing construction services in that state. This
punishment extends into the California courts as well.
WithintheCSLL, CodeSection7031includesageneral rule
that regardless of the merits of the claim, “no contractor
may bring or maintain any action, or recover in law or
equity in any action, in any court of this state for the
collection of compensation for the performance of any act
or contract wherealicenseisrequired. . . without alleging
that he or she was duly licensed at all times during the
performance of that act or contract. ...” Ca Bus& Pror §
7031(a).

OnJuly 14, 2005, the CaliforniaSupreme Court, in MW
Erectors, Inc. v. Niederhauser Ornamental & Metal Works
Co.,Inc.,36Cal.4"412,115P. 3d41(2005) (“MWErectors’)
ruled on several issues regarding the applicability of this
code section. The case stems from two lower tier
subcontracts to perform structural and ornamental steel
erection on aprivately owned hotel construction project.
When MW Erectors signed both of these subcontracts, it
did not hold a California contractor’s license under the
applicablecontractor designation. (California’ scontractor
licensing scheme has 62 differing classifications. See
http://www.cslb.gov.) Ultimately, MW Erectorsobtained
its Californiacontractor’ slicensefor steel erection work;
however, thislicensedid not becomeeffectiveuntil roughly
threeweeksafter it started performing work on the steel
erection subcontract. MW Erectors had the license in
place when it began the ornamental steel erection
subcontract work.

Ultimately, MW Erectors sued Niederhauser for over
$1.3 million due on the two subcontracts. It was not
disputed that MW Erectors performed the work under
these subcontracts. However, Niederhauser sought full
dismissal of MW Erectors lawsuit on groundsthat CSL L
section 7031(a) expressly prohibited recovery because
MW Erectorswasnot alicensed Californiacontractor at all

timesduring itsperformance of the subcontracts. Arguing
against dismissal, MW Erectors contended that, while it
was not licensed when it signed the subcontracts or when
it started performing the steel erection subcontract, it had
neverthel esssubstantially complied withthestate’ slicense
requirements. MW Erectorsal so asserted that Niederhauser
wasjudicially estopped fromraising thisdefensewhere, in
separate litigation, it had implicitly acknowledged MW
Erectors' proper licensure in claims against the general
contractor. Thetrial court granted Niederhauser’ smotion
for summary judgment and dismissed MW Erectors' case,
fromwhichit appealed.

TheCaliforniaCourt of Appeal reversedthetrial court’s
rulinginpartwhenit held that MW Erectorscould proceed
totrial and seek recovery for money owed onwork performed
during the subcontract performance periods when it had
itscontractor’slicense. Assuch, except for therelatively
short three week time period at the beginning of the steel
erection subcontract, the Court of Appeal held that MW
Erectorscould proceed withitsclaimsonthebalanceof the
work performed under the steel erection subcontract. The
CaliforniaSupreme Court granted Niederhauser’ s appeal
and, in a lengthy opinion, reached several significant
conclusions. Three of these conclusions pertain to a
contractor’ sability (or lack thereof) to recover money for
work performed if it was unlicensed during all or some
portion of the performance period. These are:

(1) Whereapplicable, section 7031(a) barsaperson
from suingto recover compensation for anywork he
or shedid under an agreement for servicesrequiring
acontractor’ slicenseunlessproper licensurewasin
place at all times during such contractual
performance. (2) Section 7031(a) doesnot allow a
contractor who was unlicensed at any time during
contractual performance nonetheless to recover
compensationfor individual actsperformedwhilehe
or shewasduly licensed. (3) Thestatutory exception
for substantial compliance is not available to a
contractor who had not been duly licensed at some
timebefor ebeginning contractual performanceunder
the contract.

MWErectors, 36 Cal.4"at 419
(emphasisinoriginal)

I'n reaching these conclusions, the California Supreme
Courtrelied heavily onwhat ittermedthe CCSL’ s stiff all-
or-nothing penalty for unlicensed work by specifying that
acontractor isbarred from all recovery for such an ‘ act or
contract’ if unlicensed at any timewhileperformingit. Id.
at426. (emphasisinoriginal). Thecourt further reasoned
that this legislative intent is “directly at odds with the
premise that contractors with lapses in licensure may



nonetheless recover partial compensation by narrowly
segmenting the licensed and unlicensed portions of their
performance.” Moreover, the MW Erectors court
eviscerated a previously recognized “substantial
compliance” exception to the strict pleading and proof
requirementsof Section 7031(a). Further, accordingtothis
court, an unlicensed contractor will not be afforded any
equitablerelief in Californiaeither, even where an upper
tier contractor hasbecomeunjustly enriched by recovering
moniesfor work that the unlicensed contractor performed.

This portion of the ruling by the MW Erectors Court
should serve as clear notice to contractors performing
constructionservicesin Californiathat if you performwork
there without alicense, you run asubstantial and likely
risk of performing suchwork at your sole cost and expense.
Inlight of thisdecision, Californiacourtswill not provide
redressfor recovery of any moniesowed for work performed
by an unlicensed contractor. An unlicensed contractor,
even if unlicensed for a relatively minor period of time
duringitsperformance, canonly rely uponthegood graces
of its contracting partner. Contractors throughout the
country can only hope that the old adage “As California
Goes, So Goes The Nation” does not hold true in this
instance, unless, of course, they enjoy giving freeridesto
their customers.

G. Scott Walters

(404) 582-8062
gswalters@smithcurrie.com
Member of the State Bar of Georgia

Georgia Lien Law
Narrowly Interpreted

521 Background

In Trench Shoring Services of Atlanta, Inc. v.
Westchester Firelnsurance Company, Inc., 274 Ga. App.
850 (2005), the Georgia Court of Appeals recently
demonstrated the narrow reading given to lien laws in
borderline fact situations. The Trench Shoring case
certainly involved aborderlinesituation. Trench Shoring
Services provided equipment to the contractor building a
private, residential subdivision. The contractor used the
equipment to connect the subdivision’s sewer system to
the public sewer main. All of thework done with Trench
Shoring Services’ equipment was performedinthe public
right-of-way.

Trench Shoring Services filed a lien against the
subdivision when the contractor did not pay the amount
Trench Shoring Services charged for the use of its
equipment. The owner of the subdivision arranged for a
surety to post abond that assured payment of any amount

foundtobedueonthelien. Trench Shoring Servicessued
the contractor and obtained ajudgment, but was unableto
collect onthat judgment. Theland owner that had obtained
the bond later filed for bankruptcy. Asaresult, Trench
Shoring Services pursued the bond posted by the surety.

Trench Shoring Servicesfiled alawsuit to establish the
lien amount that the surety was liable to pay on its bond.
The surety, however, moved to dismiss Trench Shoring
Service' slawsuit. Thejudgegranted asummary judgment
to the surety, holding that Trench Shoring Service’slien
claim was invalid because the lien was against the
subdivision property, but the equipment supplied by
Trench Shoring Serviceswasused only inthe publicright-
of-way. Trench Shoring Services appeal ed.

Work on Public Property — No Lien Rights

Onappeal thecritical questionwaswhether acontractor,
subcontractor or supplier of material, who furnished
materials for the benefit of a private owner of private
property, could have a lien on the property if all of the
material swere used off site, ontheadjoining public right-
of-way? Theanswer tothat questionwould almost certainly
apply not only to a supplier of materials, but also to any
subcontractor or contractor supplying labor services or
equipment in similar circumstances.

Trench Shoring Services argued on appeal that its
equipment was used for the improvement of the private
subdivision, evenif theuseactually occurredinthepublic
right-of-way. The wording of Georgia’s lien law would
seem to lend some weight to that argument, asit permits
contractors and subcontractors to “have a special lien on
the real estate...for which they furnish labor services or
materials.” O.C.G.A.844-14-361 (emphasisadded). The
equipment used to connect the sewer lines on the private
development to the public sanitary system certainly could
be interpreted as equipment furnished for the private
development. Trench Shoring Services argued that the
Georgia Legislatureintended to cover such off-site work
under the lien laws. Nonetheless, the Georgia Court of
Appeals held that a lien could not attach to the private
property under the facts of this case.

The reasoning of the Court of Appealswas simple and
conciseintheTrench Shoring case. First, thelienlaw gave
lien rights to contractors who would not otherwise have
suchrights, and thereforethelienlawsareread strictly to
give contractorsonly thoserightsthat thelien law clearly
stated. Second, Georgia courts had held that an
improvement to real estate means “something that goes
into and becomes apart of the finished structure...”. See,
Amador v. Thomas, 259 Ga. App. 835,578 S.E.2™537 (2003).
Third, the Court of Appeals noted that its job wasto read
the statute as written, without adding to it or taking away



fromit. Trench Shoring Services' arguments might make
sensetaken alone, but: they were not based onthewording
of thelienlaw itself; they were contrary to decided cases;
and, despite those cases, the Georgia L egislature had not
acted to broaden the lien law to include off-site work, as
argued by Trench Shoring Services. Therefore, a lien
could not befiled for equipment used entirely inthepublic
right-of-way.

Comment

Thedecisionin Trench Shoring repeats amessage that
contractors and subcontractors are wise to take to heart.
The lien laws protect those working on private property,
but those protections are read strictly based upon the
wording of the laws. Rather than assuming that they are
covered by thelienlaws, contractorsand othersimproving
property should check carefully, with an attorney if
necessary, to understand and perfect their rights under
Georgialaw. However, anote of caution should be added
concerning the Trench Shoring case: an appeal of the
Georgia Court of Appeals’ decision has been filed to the
Supreme Court of Georgia. Therefore, it is possible we

have not heard the last word on this issue.
Clifford F. Altekruse
404/582-8050
cfaltekruse@smithcurrie.com
Member of the State Bar of Georgia

Contractor Quality Control
Plans

522 CQC Staffing
In2005the ASBCA issued adecisionregarding
itsinterpretation of thetypical Contractor Quality Control
(CQCQC) provisions found in a COE contract, which could
have some expensive consequences for those performing
under these COE Contractor Quality Control (“CQC”")
requirements or similar provisions used by other federal
government agencies. M.A. Mortenson Co., ASBCA No.

53349, 05-2BCA 133,014.

The contract in Mortenson involved the construction
of a $120 million hospital project for the USAF and the
Department of V eteransAffairs. Thecontract wasawarded
and administered by the Corps of Engineers (“Corps”).
The Contractor Quality Control specifications required
the contractor (Mortenson) to name an individual within
its organization who was responsible for the overall
management of the contractor’s quality control program
(“CQC System Manager”). That person wasto be on site
at all times. The CQC specification used by the Corps
expressly stated that the CQC System Manager “shall be

employed by the Contractor. . .”

The CQC staffing specifications also required that a
registered mechanical engineer and aregistered electrical
engineer be on site on afull time basis from the date that
the respective discipline’ s submittals were available for
review until therespectivediscipline’ swork wascompl eted.
Unlike the specification applicable to the CQC System
Manager, there was no requirement that either the
mechanical or electrical engineer be employed by the
“Contractor”. After performance began, Mortenson
introduced one of the mechanical subcontractor’s
employeesasitsmechanical engineer onthequality control
staff.

TheCorps Administrative Contracting Officer (“ACO”)
required that both themechani cal engineer andtheel ectrical
engineer be employees of Mortenson, not its
subcontractors. Following an exchange of letters, which
addressed Mortenson’s opinion that the COE’s
interpretation was a change to the contract, the Corps’
ACO wrote Mortenson and stated:

... Uponfurther review, | agreethat the contract did
not specifically requirethemechanical and electrical
quality control personnel to bedirectly employed by
the prime contract; consequently, | agree that my
previous directive was a change to the contract
requirements.

The ACO and Mortenson could not agree that any
compensation was actually due for this “change.”
Ultimately, the Corpsissued aunilateral modificationwhich
altered the CQC specification to expressly require that
both engineersbe“ employed directly by the Contractor”.
On appeal, Mortenson sought in excess of $750,000 on
behalf of itself and the two affected subcontractors dueto
thischanged requirement. The ASBCA denied the appeal
on all bases.

Analysis of CQC Requirements

The ASBCA rejected the argument that it should defer
tothe“admissions” (statement of agreement) by the Corps’
ACOs(actualy twodifferentindividuals) that thedirectives
to Mortenson that it employ the mechanical and electrical
engineers were changes. Simply ignoring the principle
that someweight should be afforded to the parties’ mutual
or pre-disputeinterpretation, the ASBCA stated that what
thetwo Corps' employeesadmitted was"inconsequential”
and that the Board found “no value in ‘admissions’
regarding how [it] should interpret the contract.”

RelyingontheFederal Circuit’ sdecisionin Englandv.
Sherman R. Smoot Corp., 388 F.3d 844, 856 (Fed. Cir. 2004),
the Board gave no weight to the unilateral modification.
Under the Smoot decision, an interim decision such asthe



unilateral modification does not bind the government on
appeal. Inthiscase, it was given no evidentiary weight.

The ASBCA then addressed the merits of Mortenson’s
interpretation argument. In the Board’s opinion, the
absence of the requirement that either the mechanical or
electrical engineersbe employees of the prime contractor
was not material. The Board noted that the contract
required Mortenson to ensure that the work of the
subcontractors complied with the contract documents. In
the ASBCA’ sview, allowingthesubcontractorsto* police
themselves’ when the contract placed that responsibility
on Mortenson frustrated the very purpose of requiring
Mortenson to establish an effective quality control staff.
(Actually thecontractor hasto“ policeitself”, but thiswas
not discussed by the ASBCA either.) The Board offered
no explanation for the purpose of the express requirement
in the specifications that the CQL System Manager be
employed by the contractor. In effect, under the Board's
analysisthat requirement simply becameagroup of surplus
words.

Comments
¢ Infederal government contractinginthe21% century,
unilateral modifications may have little value or

weight upon appeal to aboard or the Court of Federal
Claims. This is a change from the customary
expectation that the boards would not, in general,
undo the benefit of an unilateral modification.

e Do not anticipate that the traditional principles of
contract interpretation will be followed if a board
finds an overriding policy purpose for a particular
requirement. In the ASBCA’s view, Mortenson’s
interpretation produced “a weird and whimsical
result” and it was rejected on that basis.

e If you are about to bid or submit a proposal on a
federal government contract, review the CQC staffing
specification included in the proposed contract
documents.

The Corps has a very effective internal system for
distributing “ helpful” information. Weareaccustomedto
seeing references to Mortenson if the topic is field
overhead. Now Mortenson will be cited for CQC staff
requirements.

Thomas J. Kelleher, Jr.

404/582-8016

tjkelleher @smithcurrie.com

Member of the State Bars of Georgia and Virginia

UPCOMING SEMINARS

Construction Contracting and Lien
Enforcement in Georgia: Building a
Foundation for Payment. January 11,
2006, National Business Institute, Inc.
Atlanta, GA. Philip E. Beck.

Practical Construction Law for Florida
Contractors, January 12-13, 2006, AGC
Offices, Marietta, GA. Philip E. Beck, S.
Gregory Joy, Thomas J. Kelleher, Jr.,
and Joseph C. Staak. This course,
approved by the Florida Construction
Industry Licensing Board, provides 14
hours CE creditincluding one hour each of
Workplace Safety, Worker’s
Compensation and Business Practice.

Minimizing Design-Build Risk, January
26, 2006, DBIA Design-Build in Water/

Wastewater Conference, Albuquerque,
New Mexico. James F. Butler, 1.

Building a Foundation for Managing
Complex Construction Law Issues in
Georgia, February 6, 2006, National
Business Institute, Inc., Atlanta, GA. Philip
E. Beck.

The Strategy Development
Symposium — Developing a Winning
Formulaforthe Construction Industry,
February 14-15, 2006, Business
Development & Strategic Leadership
Journal, Miami, Florida. Philip E. Beck
and Catherine M. Hobart.

2006 Annual Update Seminar, March 2-
3, 2006, Hyatt Regency Atlanta, Atlanta,
Georgia.




2006 Construction Industry Update

Mark your calendars and plan on attending Smith, Currie & Hancock’s
2006 Update for the Construction Industry to be held on March 2-3, 2006
at the Hyatt Regency Hotel in Atlanta. Avoiding costly claims and disputes is
a priority for everyone (contractors, subcontractors, owners, designers, etc.)
working in the construction industry. One of the best ways to avoid problems
and cost overruns is to obtain current information regarding project delivery
systems, the “best value” and “reverse bid” auction selection processes,
construction defect claims and defenses, recovery of extended overhead
and lost productivity costs, as well as recent construction and employment law
rulings that affect your rights, obligations, and bottom line.

Hold these dates for our Atlanta program. Shortly after the first of the year,
you will receive more detailed information on the program. In the meantime,
if there are topics you would like to see us address in the program, please feel
free to contact Eric Nelson, (404)582-8061 or elnelson@smithcurrie.com
or any of the firm’s attorneys.

. . . This newsletter is intended to be a source of general information on new or current
Supervisory Editors: Thomas J. topics on construction law, government contracts and commercial law. It is not
Kelleher, Jr., and Charles W. intended to render legal advice on specific problems. In assessing specific problems,
Surasky advice and counsel should be sought from experienced professionals.
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