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Fru-Con enteredinto two subcontractsfor pipefabrication
and mechanical work with CorriganBros., Inc. (“Corrigan™);
the “Papermaking Contract” and the “Balance of Plant
Contract.”

The applicable changes clause read as follows:

(The Joint Venture) may, at any time, by written
instruction. . . direct [Corrigan] to make changes,
additions, deletions concerning the Subcontract
Work, and [Corrigan] shall promptly proceed in
compliance with such written instruction. . .. An
increase or decrease in the Subcontract Price
resulting from such changes shall be agreed uponin
writing by the parties hereto. (emphasis added)

During performance, Fru-Con made substantial changes
to the scope of Corrigan’s work through written change
orders. The partieshad significant disputesregarding the
amount Fru-Con proposed to pay for the change orderson
the Papermaking Contract work and when payment would
be made. Eventually, Corrigan stopped work and | eft the
project.

Breach Claims and Proof of Damages
Fru-Consued Corrigan, alleging that Corrigan breached
the subcontracts by not completing the scope of work.
Corrigan counterclaimed for breach of contract, cardinal
change and/or abandonment, quantum meruit, and
intentional or negligent misrepresentation. Thetrial court
held that Corrigan breached the Papermaking Contract by
walking off thejob dueto the disputerel ated to the change
order pricing but found that Fru-Con had underpaid
Corrigan by $345,152.74 on the same contract. Thetrial
court did not award completion coststo Fru-Con because
it found that Fru-Con, in its damages claims, failed to
di stingui sh between work remai ning to be performed under
Corrigan’s contract and unresolved change order work.

Thetrial court heldthat the partiesmutually abandoned
the Balance of Plant Contract because the contract called
for work tobecompleted by February 1, 1999, but Corrigan
could not even start until approximately that date. Also,
Fru-Con made “a multitude of changes” and issued 258
revised drawingsamounting to 132% of theinitial drawings.

On appeal, Corrigan argued that (1) the parties
abandoned the Papermaking Contract prior to Corrigan
leaving the job; (2) Fru-Con breached the Papermaking
Contract by rejecting Corrigan’s reasonable pricing
proposals and wrongfully terminated the Papermaking
Contract after Corrigan “ suspended” performance; and/or
(3) Fru-Con effected a cardinal change. The Missouri
Court of Appealsrejected all of these arguments, holding
that Corrigan should have abided by the change order
procedureset forthinthecontract. “ Thecontract provided

that [Fru-Con] could require Corrigan to begin change
order work before the parties had agreed on the price for
work.” Thecourt sidestepped thecardinal changeargument
but noted that neighboring states declined to adopt the
cardinal change doctrine.

Initsappeal, Fru-Con argued that it was not obligated
to allocate the cost of completion between base contract
work and change order work. The basis of that assertion
was the fact that the Papermaking Contract provided for
the subcontractor’'s failure to complete its work by
authorizing Fru-Con “to take over or cause othersto take
over any work being performed or to be performed under
the Subcontract.” Fru-Con argued that this takeover
clause made Corrigan responsible for the cost of
performanceof every changeorder issued beforeit stopped
work. Thecourt of appeal srejected that argument. Rather,
the court of appeals concluded that a more logical
interpretation was that Corrigan was responsible for the
cost of completing the base contract work, but not for
unresolved (disputed) change orders. Since Fru-Con’'s
cost recordsdid not distingui sh between thetwo categories,
itsdamagesclaim wasrejected infull.

Comment

Thiscaseshowshow difficultitistowalk off ajob. The
court held Corrigan to the change order clause even
though Fru-Con was not paying for the work (due to the
pricing dispute) and was making sweeping changesto the
work. Corrigan’s abandonment argument as to the
Papermaking Contract failed because Fru-Con did not act
in amanner inconsistent with an intent to be bound by the
contract. Similarly, this decision illustrates the risks
associated with tracking completion costs. Thefailureto
distinguish between base contract work and change order
work resultedinatotal denial of thecompletion costsclaim
even though the subcontractor (Corrigan) had breached

the contract by abandoning the project.
Gregory L. Shelton
704/334-3459
glshelton@smithcurrie.com
Member of the State Bars of North Carolina and
Florida

The “Internet Applicant” and
Federal Contractors

532 The regulations implemented by the Office of
Federal Contract Compliance Programs(OFCCP)
requirethat certainfederal contractorsand subcontractors
maintainrecordsand collect dataregarding therace, gender
and ethnicity of its employees and applicants for
employment. OnOctober 7, 2005, the OFCCPissuedfinal



regul ationsregarding an employer’ sobligationtomaintain
records and collect datarelating to “Internet applicants.”
On February 6, 2006, these new regulations went into
effect.

This article reviews which federal contractors and
subcontractors must comply with the OFCCP’s
recordkeeping and data collection requirements. It also
explains the definition of an Internet applicant and the
record keeping and datacollection requirements. Finally,
it addresses the challenges presented by an employer’s
use of the Internet and el ectronic datatechnologiesin its
recruiting and hiring practices.

Who Must Comply with the Internet Appli-
cant Rule?

Any federal government contractor or subcontractor
who is required to maintain an affirmative action plan
pursuant to the provisionsof ExecutiveOrder 11246. This
order generally appliesto supply and service contractors
with 50 or more employees and a government contract of
$50,000 or more, aswel | ascontractorsand subcontractors
performing any federal construction contract or federally
assisted construction contracts in excess of $10,000. As
part of their affirmative action programs, contractors are
required to analyze personnel activity data, including
applicant flow data, to determinewhether thereare selection
disparities. The collection of applicant flow data has
become increasingly burdensome on contractorsin light
of the evolving trends in hiring practices.

In the past, employers maintai ned applicant flow data
by requesting that applicants, who came to their place of
employment andfilled out an application, tovoluntarilyfill
out anequal opportunity formindicating their race, gender,
and ethnicity. This traditional way of applying for a
position may have produced a limited number of
applications and applicant flow data. When employers
began accepting resumes by mail in response to job
advertisements, an employer wasmet with the challenge of
obtaining demographic information on applicants who
may never have entered their workplace. Many employers
were faced with the added duty of mailing an equal
opportunity form to the applicant to be voluntarily filled
out and sent back totheemployer. Theopportunity to mail
inaresumefor apositionincreased thenumber of applicants
for each advertised position, and consequently the
applicant flow data.

Sincetheriseof electronic datatechnol ogies, however,
many applicants apply for positionsviathe Internet. The
ease of using the Internet to apply for a position has lead
to the present day reality where employers may receive
thousandsof applicantsfor oneadvertised position. Many
of the applicants submit their resumefor any position that

may comeavailable, andtherefore, may not bequalified for
aparticular vacant position. Asaresult, alarge number of
individual swho send their resumeto an employer through
the Internet are not considered by most employers to be
real applicants, but simply individuals who are mass e-
mailing their resume. The OFCCPisaware of thisreality
and has devel oped new regulations to guide an employer
in determining when an individual who “expresses an
interest” in working for an employer through the I nternet
should be considered an applicant.

New Regulations

Under the OFCCP sregulations, an“Internet applicant”
is defined as ajob seeker applying for work through the
Internet or rel ated el ectroni c datatechnol ogiesfromwhom
contractors must solicit demographic information. An
individual will be considered an “Internet applicant” if
they satisfy thefollowing four criteria: (1) theindividual
submits an expression of interest in employment through
thelnternet or rel ated el ectronic datatechnol ogies; (2) the
contractor considers the individual for employment in a
particular position; (3) the individual’s expression of
interest indicates the individual possesses the basic
qualificationsfor theposition; and (4) theindividual at no
pointinthecontractor’ sselection processprior toreceiving
an offer of employment from the contractor, removeshim/
herself from further consideration or otherwise indicates
that (s)heisno longer interested inthe position. After the
firsttwo criteriaof thedefinition aremet, therecordkeeping
requirements attach. After all four criteria are met, the
obligation to solicit demographic (i.e., race/ethnicity/
gender) information attaches.

For those positions for which the contractor does not
consider any el ectronic submissions, thetraditional OFCCP
recordkeeping standards apply. The traditional OFCCP
recordkeeping standardsindicate that the definition of an
“applicant” or “candidate” depends upon the contractor’s
recruitment and selection procedures. When a contractor
considers expressions of interest viaboth the Internet (or
related technologies) and paper applications, the above
Internet applicant rule applies.

The “basic qualifications” which an applicant must
possessmeansqualificationsthat the contractor advertised
to potential applicants or criteria which the contractor
established in advance. If the contractor has established
standard proceduresthat job seekers must follow in order
to express an interest in employment, the contractor does
not have to consider those individual s who do not follow
those procedures. Similarly, if the applicant does not
specify aparticular position for which they are applying,
the contractor does not haveto consider their application.
Finally, if there are a large number of expressions of



interest, the contractor may limit thenumber of individual s
it considersby using random sampling, absol ute numerical
ceilings, or other datamanagement technologies, provided
the sampling procedure is appropriate.

When a contractor “considers the individual for
employment in a particular position” it means that the
contractor assesses the substantive information provided
in the application, cover letter or resume with respect to
any qualificationsinvolved with a particular position. A
contractor may conclude that an individual has removed
him/herself from the selection process based on the
individual’s express statement or passive demonstration
of disinterest. For example, declining an interview, or
repeatedly failing to respond to telephone inquiries or e-
mails about hisor her interestinajob. A contractor may
also conclude thereis alack of continuing interest based
oninformation contained intheexpression of interest. For
example, thelocation of the work or salary requirements.

Recordkeeping Requirements

Contractors are required to retain the expressions of
interest it considers, even those that did not come from
Internet applicants, for possible OFCCP review. A
contractor must also retain records of all the basic
qualificationsusedto develop apool of Internet applicants.
Furthermore, they must maintain records identifying job
seekers contacted regarding their interest in a particular
position. For those contractorswho set up internal resume
databases, they must maintain a record of each resume
addedtothedatabase, along withthedate, and the position
appliedfor. When searchesare conducted on bothinternal
and external databases, contractorsmust maintain records
regarding the search criteriathey used. The OFCCP will
rely on census and other labor market datato assessall of
theabovehiring practicesfor potential discriminationand
will carefully review the contractor’ shasic qualifications.

Inaddition, for each Internet applicant that satisfiesall
four criteria listed above, the contractor must solicit
demographic (i.e., race/ethnicity/gender) informationfrom
each individual. The decision to provide demographic
informationleftisuptotheindividual onavoluntary basis.
Contractors are only required to solicit the information,
not to obtain it.

With today’s internet culture, the Internet Applicant
rule’ srecordkeeping requirementsareintendedto provide
meaningful datathat the OFCCP will use to enhance its
enforcement of nondiscrimination laws. For contractors
who usethelnternet or rel ated el ectronic datatechnol ogies
to conduct hiring of employees, the new regul ationsimpose
cumbersome and time consuming dutiesthat may resultin
incompletedataor noncompliance. Many employersresort
to tracking only the data of individuals who are actually

hired for employment, rather than thosewho areconsidered
for employment. Most OFCCPinvestigatorswill identify
this practice fairly quickly in an audit of hiring practices
and can impose stiff penalties for noncompliance.

90-Day Reprieve for Technical Recordkeeping
Violations
The Department of Labor announced a ninety (90) day
periodfollowing the February 6, 2006 effectivedateduring
which it will not cite a contractor for a purely technical
record keeping violation. The contractor, however, must
(1) demonstratethat it istaking reasonabl e stepsto update
its systemsto comply with therule, including a projected
date of compliance, and (2) collect and maintain records
according to the established procedures consistent with
OFCCP srecordkeeping requirementsthat existed prior to
the Internet applicant final rule.
Catherine M. Hobart
404/582-8045
cmhobart@smithcurrie.com
Member of the State Bar of Georgia

Florida: Public Payment Bond
Notice Requirements

533 Sometimes payment bond forms are not given
detailed attention by owners, contractors, or even
surety companies. In the public contracting context, the
form of a payment bond may be dictated by the owner, or
theowner may merely direct inthe contract documentsthat
the contractor must provide apayment bond for the project.
Intheformer situation, the contractor submitsthe owner-
created bond form to its surety, and generally the surety
will approvethesame. Inthelatter situation, thecontractor
may rely on a payment bond form provided by its surety
company tocomply withthisrequirement. Ineither situation,
the owner may not have confirmed that the bond form
complies with Florida's statutory requirements, the
contractor may not have reviewed the terms of the bond
and Floridalaw, and the surety may not beawareof Florida-
specific requirements for such bonds.

Avoiding Statutory Notice and Time Require-
ments

A recent decision by the Florida Supreme Court,
American Home Assurance Company v. Plaza Materials
Corporation, 908 So. 2d 630 (Fla. 2005) (hereinafter “ Plaza
Materials” ), should prompt all thoseinvolvedto carefully
review payment bondsissued for Florida public projects.
Contractors on public projects in Florida in excess of
$250,000 are required to provide a payment bond that
states, on its face, the statutory provision under which it
isissued, thenoticeto contractor and notice of nonpayment



requirements in the statue, and the applicable statute of
limitations. Under Section 255.05, Florida Statutes, a
claimant must provide notice to the contractor that it
intendstolook tothebond for payment within 45 daysafter
beginning to furnishlabor, materialsor supplies, and must
alsoprovide, if it hasnot been paid, anotice of nonpayment
toboth the contractor and the surety within 90 daysof final
furnishing. A lawsuit against the surety or the contractor
on the payment bond must be provided within one year
fromfinal furnishing.

InPlazaMaterials, the FloridaSupreme Court held that
if the payment bond fails to state this information, a
claimant may bringaclaim against thebondevenifitfailed
to provide either or both of the required notices, and even
if the lawsuit is brought after the one-year statute of
limitationshasexpired. Whiletheclaimant will still have
to demonstrate that it did not have actual notice of these
requirements, the implications of thisdecision are broad.
Inlight of thisdecision, contractorsand surety companies
should pay careful attention to theform of payment bonds
provided on Florida public projects. Potential claimants
shouldlikewisecarefully review their optionswhen faced
with nonpayment on a public project because even if a
notice or time requirement is missed, a claimant may still
haveaviableclaim.

The Plaza Materials decision arose out of a Florida
Department of Transportation (“FDOT”) project. Under
FDOT's contract, contractor was required to provide a
payment bond in the form directed by the FDOT. The
contractor and its surety complied with this requirement
and provided a payment bond for the project using the
FDOT’ sform. FDOT’ spayment bond formdid not provide
reference to the notice requirements of Section 255.05,
Florida Statutes, and did not advise potential claimants
that suit against the bond was required to be filed within
oneyear of final furnishing of |abor, materialsor supplies.

The contractor subcontracted aportion of itswork to a
subcontractor, which thereafter obtained materials from
Plaza. FDOT paid the contractor for certain work. The
contractor allegedly paid the subcontractor and obtained
awaiver of right to claim against the payment bond on
behalf of the subcontractor and its suppliers. The
subcontractor did not pay Plaza, and the subcontractor
subsequently filed for bankruptcy, as did the contractor.
Consequently, Plaza sought payment from the payment
bond provided by the contractor and its surety. Plazahad
not complied with the statutory notice requirements. In
addition, Plaza did not file its suit against the payment
bond within the applicable one-year period.

The surety argued Plaza’ s lack of notice and untimely
filing of itslawsuit beforethetrial court. However, thetrial

court permitted Plaza to enforce its claims against the
payment bond, despite the company’ slack of compliance
withthestatutory noticerequirementsand despite Plaza’ s
untimely filing of its lawsuit against the payment bond.
Because the payment bond did not refer to the notice or
timerequirements of Section 255.05, FloridaStatutes, the
trial court concluded that the payment bond was converted
to a common law bond, and the provisions of Section
255.05, Florida Statutes, were not enforceable against
Plaza

On appeal, Florida's Second District Court of Appeal
agreed and held that the surety’s failure to include the
notice and time requirements in the terms of the bond
rendered those requirements unenforceable. The Second
District expressly noted that itsaffirmanceof thetrial court
did not require Plaza to prove “that it was misled or
confused” by the surety’ sfailuretoincludethenoticeand
timerequirementsof section 255.05, FloridaStatutes. The
Second District concluded that the Florida Legislature’s
inclusion of arequirement that the payment bond expressly
state the notice and time requirements in the bond itself
wasindicative of alegislativeintent to avoid the cost and
necessity of litigating complex issuesof waiver or estoppel.
Although the FDOT bond form did not include the
statutorily required information, the Second District
concluded that the surety “ had the opportunity to demand
that DOT utilize a bond form that complied” with the
statute, but “chose not to do so.” Under such
circumstances, the Second District reasoned that the surety
“issimply not entitled to enforcethoserestrictions.” The
Second District certified thematter to the FloridaSupreme
Court asaquestion of great publicimportance, noting that
“[t]he DOT standard contract bond form is the subject of
ongoing litigation throughout the state,” and that “trial
courts have reached various outcomes’ regarding the
question.

The Florida Supreme Court presented the issue as one
whereneither the claimant nor the surety complied withthe
requirements of Section 255.05, Florida Statutes. On the
onehand, theclaimant failed to satisfy the statutory notice
requirementsand failed to fileits suit within the one-year
statute of limitations. On the other hand, the surety failed
to comply with the statutory requirement that the payment
bondincludeastatement of the applicable noticeand time
requirements. The court also observed that the statute
itself contained conflicting provisions. One provision of
thestatute stated that regardl ess of theform of the payment
bond, it would be deemed to be a statutory bond subject
to the notice and time restrictions. However, another
provision required that the payment bond include notice
of thenoticeand timeprovisionsof thestatute. Facedwith
the non-compliance of both parties and the conflicting



language in the statute, the court concluded that in order
for both provisionsto begiven effect, atwo-step approach
waswarranted.

Under the Florida Supreme Court’s ruling, a surety
company issuing a public project payment bond which
failstoincorporateall statutorily requiredinformation may
be estopped, or precluded, from asserting the claimant’s
noncompliance with the notice and time provisions of the
statuteif that noncompliance resulted from the failure of
the bond to contain the required information. In other
words, if the claimant demonstratesthat the payment bond
isdeficient for failingto providetherequiredinformation,
andthat it did not have actual notice of the provisions, the
surety cannot enforce the notice and time requirements of
section 255.05, Florida Statutes.

Comment:
Bond Forms
The Plaza Materials case did not address a basic
underlying problem for contractors. Public projectsin
Floridaaregenerally competitively bid and may includea
payment bond form within the bid documents. Once the
contract is awarded, how does a contractor and its surety
requireapublic owner to alter what may beadeficient bond
form? If theowner doesnot agreeto changethebondform,
the contractor and itssurety may havelittlerecourse other
than advising the owner of the deficiencies in the bond
form. If the owner refuses to change the form, however,
there does not appear to be amethod for the contractor or
its surety to require the owner to do so. Public owners
cannot beliened, accordingly, thereislittleincentive for
such owners to ensure that their payment bond form is
correct. A contractor should carefully review the payment
bondform, if any, providedinthebid documentsandraise
thisissue to the public owner prior to bid. Thefailureto
do so may result in liability to suppliers the contractor
never heard of, years after the project is completed.

In the event that an owner does not provide a payment
bond form, contractors and sureties should review the
requirementsof section 255.05, FloridaStatutes, andinsure
that the payment bond form that is used complieswith the
statute. Thenoticerequirementsinsection255.05, Florida
Statues are helpful to both the contractor and the surety.
A contractor may not be awarethat alower tier supplieris
even providing materialsfor the project. If the contractor
isnot awarealower tier supplierisproviding materials, the
contractor may rely onapayment bond waiver provided by
its subcontractor, asthe contractor inthe Plaza Materials
casedid. However, if the contractor isaware the supplier
isproviding material safter receiving anoticeto contractor
as required by the statute, the contractor can ensure that
itssubcontractor isincludingwaiversfromitssuppliersas
well. Contractors and sureties can also stay informed of

Dealing with Non-Conforming

potential claimants when a notice of nonpayment is
received, and can exercisecontrol over future paymentsto
suppliersfollowing recei pt of anotice of nonpayment from
alower tier supplier. Still, PlazaMaterial sprovidesal most
limitlessliability for yearsafter the project’ scompletionif
the payment bond does not contain the statutory notice
and time requirements.

Potential claimants on public projects can take agreat
deal fromthe decisionin Plaza Materials. Eventhe most
organized and well-operated suppliersand subcontractors
occasionally miss notice and time deadlines. Plaza
Materialsmeansthat evenif adeadlineor noticeismissed,
theremay still beavalid claimonapublic project. Because
Plaza Materials also dispenses with one-year statute of
limitations if the bond does not give notice of the same,
potential claimants may also wish to review prior public
projects where deadlines were missed to determine if a
claimmay still beviable.

S. Elysha Luken

850/878-3700
seluken@smithcurrie.com

Member of the State Bar of Florida

Delay Claims by Parallel Prime
Contractors

534 Background
Delay damages, and several other issues, are

examinedinthecaseof AngelolafrateConstruction, LLC
v. Potashnick Construction, Inc., 370 F.3¢ 715 (8" Cir.
2004),inwhichapaving contractor claimednearly $1,000,000
in delay damages on a state highway project. The paving
contractor claimed that itswork was delayed by aparallel
prime contractor performing the work. The grading
contractor ran into financial difficulties and ultimately
defaulted onitsgrading contract. Thegrading contractor’s
surety completed the grading about five months after the
default.

The paving contractor, | afrate, filed aclaim against the
State Highway Commission. The Highway Commission,
which had already settled claims with the grading
contractor’s surety, agreed to settle lafrate’s claims in
exchangefor allowing | afrateto pursuewhatever rightsthe
Commission had under the grading contractor’s surety
bonds. lafrate then sued both the grading contractor and
its surety. However, the U.S. Court of Appeals for the
Eighth Circuit held that the rights assigned by the State
Highway Commission were of no useto lafrate, because
the delays complained about were either permitted under
the grading contract or were already settled, and because
the grading contract gave no other basis for the paving
contractor to sueeither thegrading contractor or itssurety



for the claimed delays.

Construction contracts may allow remedies for some
delaysto the work, but require the contractor to bear the
costs of other delays on the job. For example, severe
weather delays, earthquakes, strikes, and changesin the
work frequently are recognized as delays for which
adjustmentswill begiventothetimeallowed for completing
the contract. A construction contract may also allow a
contractor additional compensation for some kinds of
delays, for example when severe weather points out an
unknown flooding condition that the owner asks the
contractor to correct. However, a contractor cannot
assumethat atimeextensionfor bad weather, for example,
will always be available on the same terms under every
contract. The extent to which acontractor could foresee,
avoid, or control a particular kind of delay may affect
whether theowner will agreeto compensatethe contractor
for that delay. The law generally enforces the parties’
agreement onwhichkindsof delay will allow the contractor
more time, more pay, or both. In other words, different
contracts may treat specific delaysin different ways.

Furthermore, each contract may specify itsownterms
for when and how a contractor must make a claim for an
extension of time, or for additional payment. For this
reason, even when a delay is compensable, a contractor
can lose the right to compensation for that claim, if the
contractor fails to make arequest at the required time or
intherequiredway under thecontract. Thus, thecontractor
must look to thecontract and thelaw in order to determine
whether, when, and how a claim can be made for delays
under a given contract.

Comment

Thelafrate caseisan exampl e of the obstaclesthat may
prevent acontractor from recovering damagesfor delays
toitswork. lafrate settled withtheHighway Commission,
receiving an assignment of its rights against the grading
contractor’s bonds. lafrate then sued the grading
contractor anditssurety, claiming they breached both the
dutiesthey owed to the Highway Commissionandto other
contractors. The Eighth Circuit held, however, that the
grading contractor’s surety was not liable for delaying
|afrate’ swork, because the surety completed the grading
work within the time that was allowed under the grading
contract and bond, and because the surety had already
settled any issue of untimely or late completion with the
grading work, so there was no claim left for lafrate to
pursue.

The court found that the grading work was completed
on time because the grading contract allowed the surety
60 days in which to restart the work, once the grading
contractor defaulted. Even though the surety completed

thegrading contract 5 monthsafter thegrading contractor’s
default, that compl etion wasnonethel esswithintheallowed
contract timewhen all of theweather days, extensions, and
the 60 days allowed the surety after a default were added
up. While those additions to the grading time may have
genuinely prevented the paving contractor from completing
when it expected, the court seemed to imply that the
additional time was agreed to in writing in the grading
contract, so lafrate could have anticipated the delay. In
any event, thegrader contractor’ ssurety wasnot liablefor
using all of the additional timeit was allowed by contract.

The court also indicated that because | afrate agreed to
settle with the Highway Commission by taking an
assignment of the Commission’ srights, lafratewasbound
by the compromisesthe Highway Commission had madeto
thoserightsbeforetheassignment. Infact, the Commission
had initially assessed damages against the grading
contractor’s surety, as a result of the late completion of
grading: but, when the surety appealed that assessment,
the Highway Commission agreed to dismiss and forever
give up its claim for delays against the surety, and to
declarethat thework wastimely completed, inexchangefor
apayment of $37,000 fromthesurety. All of thisevidently
occurred beforethe Commission assigned any of itsrights
against the surety to lafrate. The court held that lafrate
could not sue on claims that the Commission had already
settled with the grading contractor’s surety.

The lafrate caseinvolved other claims asserted against
both the grading contractor and its surety, such as claims
that they were obligated to warn other contractors of
possibledelays, andto avoid injury to other contractorson
the same project. The surety was successful in avoiding
any liability on all such claims. The surety’s ability to
defend against the claims for delay damages, by using to
itsfull advantage all of the additional time for completion
available to the surety under the grading contract and by
reaching atactical settlement withtheHighway Commission,
was an important element of the surety’s success.
Contractors need to exercise the same care and
sophistication when dealing with delays under their
contracts.

Clifford F. Altekruse
404/582-8050
cfaltekruse@smithcurrie.com
Member of the State Bar of Georgia

Liquidated Damages Clause
Waived
535 Liquidated damages for completion delays are

commonplace in both public and private
construction contracts. They represent a contractual



determination by the partiessetting in advancethe amount
of damagesto be taxed in the event of a specified breach
of contract, e.g., delayed completion. However, likenearly
all contractual obligations, liquidated damages can be
waived, or “intentionally relinquished,” by the conduct of
one of the parties to the contract. This principle was
reflectedintherecent decision of theU.S. Court of Appeals
for the Eleventh Circuitin RDP Royal PalmHotel, L.P. v.
Clark Const. Group, Inc., 168 Fed. Appx. 348 (11" Cir.
1006). Thiscase, decided under Floridalaw, held that an
owner, by issuing “hundreds of change orders and
construction changedirectives’ to the contractor after the
original datefor substantial completion had passed and by
failing to never set anew datefor substantial completion,
waiveditsright tolater collect liquidated damagesfromthe
contractor for itsalleged failureto substantially complete
the project on time.

Factual Background

Specifically, thiscaseinvolved a$30.4 million contract
to build a beach resort. The deadline for substantial
completionwas518 daysfromthedate of commencement.
Under the parties’ agreement, the owner was permitted to
require additional work from the contractor within the
general scope of the contract by issuing achange order or
constructionchangedirective. Further, under thecontract,
the contract price and substantial completion deadline
were to be adjusted in light of change orders and
construction change directives. In the event that the
contractor failed to complete its work on or before the
substantial compl etion date, the contract entitled the owner
to recover liquidated damages.

Shortly after construction began, many problemsarose
involvingthework. For example, thecontractor discovered
a buried sea wall and contaminated soil which delayed
excavation and sheet piling operations. Hundreds of
change orders were issued and the contractor made
requests for time extensionsduring thistime. The parties
did not resolve the time extension requests during
construction; however, the owner assured the contractor
that the compl etion datewoul d be appropriately extended.

The substantial completion deadline of February 28,
2000 passed and construction continued. According to
the Eleventh Circuit, the owner and its design team
continued to issue hundreds of change orders and
construction change directivesto the contractor. Inturn,
the contractor continued to perform. The project was
eventually substantially completed in the spring of 2002.

Following issuance of the temporary certificate of
occupancy, the contractor ceased performance due to
nonpayment for change order work. Thereafter, theparties
asserted various claims against each other, including the
owner’s claim for liquidated damages for the two year

delay in substantial completion, intentional
mi srepresentation/fraud in the inducement and breach of
the contract. The contractor counterclaimed for breach of
contract, quantum meruit, and fraudulent inducement.

Waiver Analysis

Initsreview of theclaims, the Court of Appealsheldthat
the district court was correct in its conclusion that the
owner waiveditsright toenforcethesubstantial completion
dateand*“timeisof theessence” provision of the contract.
Accordingly, its right to collect liquidated damages for
delay wasalso waived. Thefactorsrelied on by the court
wereasfollows: (1) the owner’sallowing the substantial
completion date of February 28, 2000 to pass without
setting anew deadline; (2) theowner’ sconductinissuing
many of the hundreds of change orders and construction
changedirectivesafter expiration of theinitial substantial
completion date of February 28, 2000. This pattern of
conduct was sufficient to support the district court’s
conclusion that the owner waived itsright to enforce the
liquidated damages provision for any date after February
28, 2000.

Comment:

The Royal Palm Hotel decision represents an
application of multiplefactorstotheconcept that acontract
completion date and the associated right to recover
liquidated damages may bewaived. Waiver of theright to
recover liquidated damages has been found when an
owner made final payment without holding liquidated
damages. CenterieTrust Co. v. Continental Ins. Co., 521
N.E.2d 219(lIl. App. Ct. 1988). However, other decisions
related to federal government projects have held that
issuance of achange order after the completion date does
not, by itself, bar recovery of liquidated damages for
delays prior to theissuance of that change order. Norfolk
Shipbuilding & Drydock Corp., ENG BCA No. 3225, 73-
1BCA 9§ 9950. Questionsregarding such alleged waivers
can be fact intensive and no simple rule can be easily
discerned.

The ramifications of its holding are highly relevant to
owners facing extensive delays and large numbers of
scope changeson complex projects. One possiblesolution
to the situation faced by the owner in this context is to
issue post-substantial compl etion deadline change orders
with reservation of rights language in order to clearly
informthe contractor of the owner’ sintent to maintainthe
validity of theliquidated damages portion of the contract.
Another possible solution to thisissueisto include strict
language in the original contract requiring any waiver to
theliquidated damagesor substantial compl etion portions
of the contract to only be effective when made in writing
and signed by both parties. Inany event, while the result
set forth by the Eleventh Circuit may not necessarily apply



outside of the limited facts before the court, the Royal

Palm decision must be considered when work continues
beyond the substantial completion date in Florida.

James B. Taylor

404/582-8048

jbtaylor @smithcurrie.com

Member of the State Bar of Georgia

Constructive Acceleration

Demonstrated

536 The ASBCA has recently sustained a claim that

the government constructively accelerated a
contractor’ s performance when it failed to grant all the
additional timefor performancethat wasduethecontractor.
Robust Construction, LLC, ASBCA No. 54056, 05-2 BCA
133019. Thedecisionisnoteworthy for itsanalysisof the
delays and the parties’ actions related to the claimed
constructiveacceleration. Inaddition, the Board sustained
thecontractor’ sclaimeventhough all of the delay wasnot
apparently excusableat thetimeof theaccel eration“ order”.

Background

On June 30, 1998 the U.S. Army Corps of Engineers
(“Corps”) entered into afixed-price contract with Robust
Constructors, LLC. The contract work consisted of
constructing two temporary lodging facilities, a services
building, an underground irrigation system, utilities, and
landscaping at Altus Air Force Base, Oklahoma. The
contract included the standard FAR contract clauses
including “Changes,” “Time Extensions for Unusually
SevereWeather,” “Disputes,” “ Suspension of Work” and
“Differing Site Conditions.” Thecontract requiredthat all
work be completed within 272 calendar days after the
notice to proceed (“NTP”) was issued. The NTP was
issued on August 12, 1998 thus establishing an initial
contract completion date of May 11, 1999. Excavation
permits were required prior to the contractor initiating
several critical contract elements.

Inmid July, 1998, prior to the issuance of the noticeto
proceed, the contractor and the Corp’s Administrative
Contracting Officer (“ACQO”) met to discussthe required
excavation permits. Nowrittenrecord of thismeeting was
prepared. However, asaresult of thismeeting and averbal
discussion with the ACO, a subsequent dispute arose
between the contractor and the Corps regarding which
party would obtain the excavation permits, and when
would those be obtained. The contractor maintained that
the ACO verbally told the contractor that the Corpswould
obtaintherequired excavation permitsprior toissuance of
the NTP. Although the Corps’ ACO testified that he did
not recall making that commitment, the Board found that
the ACO“offeredtoinitiate” the processfor obtaining the

needed permits.

Asof theNTPdate, theexcavation permitshad not been
obtained. While the contractor was able to proceed with
some work, the lack of excavation permits impacted its
ability to commence a nhumber of its scheduled critical
project elements. Thecontractorimmediately notified the
Corps that delays by the government in providing the
excavation permits was adversely impacting the contrac-
tor's performance.

Acceleration “Directive”

OnMarch 19, 1999 the contractor wrotethe contracting
officer claiming that due to late receipts of excavation
permits, a differing site condition, and unusually severe
weather it wasentitled to a144 day contract timeextension.
Thisadditional timewould result in a project completion
date of September 30, 1999 rather thantheoriginal May 11,
1999 contract completion date. While the contracting
officer agreed the contractor wasentitled to someadditional
time, the contracting officer would not agreeto extend the
contract completion date beyond July 25, 1999. The
ASBCA found that the July 25, 1999 date was based upon
theCorps’ satisfyingtherequirementsof itscustomer, the
USAF.

DuringaMarch 31, 1999 “partnering” meeting of the
representatives of the Corps, the contractor, the Altus
AFB Commander, and the Contracting Officer, thecontrac-
tor wastold that the contract had to be completed by July
25, 1999, as desired by the USAF. The contractor was
requested to provide the Corpswith arevised completion
schedule showing July 25, 1999 as the final completion
date. The contractor notified the Corpsthat it considered
the Corps’ communications as a directive to accelerate.
Therecorddid not contain awritten accel eration order from
the Contracting Officer.

Completing the contract by July 25, 1999 provided the
contractor with 75 compensable delaysin lieu of the 144
days the contractor claimed. Even though the contractor
had not received a specific directive from the Corps to
accelerate progress, followingtheMarch 31, 1999 meeting
the contractor notified five of its subcontractors to
acceleratetheir schedulesto meet the Corps’ required July
25, 1999 compl etion date.

Following completion of the project, the contractor
submitted aclaimfor $440,377.21 ($393,521.21 for addi-
tional costs due to constructive acceleration, and for
remission of $46,846.00in assessed liquidated damages).
Subsequently, the Contracting Officer deniedtheclaimin
its entirety.

Analysis of Constructive Acceleration
Inadetailed analysison theissue of “entitlement,” the
ASBCA upheld the contractor’ s claim that the Corps had



“constructively accelerated” its contract by requiring the
contractor to compl etethe project by July 25, 1999. Rather
than accepting the contractor’s basis for its claim of
additional time, the Board made its own determination of
the activities which were critical to performance of the
contract as a whole based on evidence that showed the
contractor’s actual operations. In doing that, the Board
rejected the theoretical adjusted “as planned’ schedules
provided “ after thefact” by expert witnesses. The Board
determined that at the time of the acceleration order, the
contractor was entitled to an additional 55 day time
extension beyond the 75 day extension granted by the
Corps. TheBoard concluded that the actual testimony and
daily logs provided more “probative” evidence than did
the theoretical bar chart impact analyses offered by the
expert.

Relying upon those facts, the Board concluded that
delaysin the Corps’ providing the necessary excavation
permits, unusually severe weather, and a differing site
condition impacted the contractor’s work. Even though
the Board found that the record did not contain awritten
order by the Contracting Officer that directed the contractor
to accelerate performance, the Board nevertheless
determined therewasa“ constructive accel eration” based
uponthe Corps’ requirement that the contractor complete
the work by July 25, 1999 in order to satisfy the USAF
desire that the facilities be completed by that date.

Constructive Acceleration

As stated by the U.S. Court of Appealsfor the Federal
Circuit in Fraser Construction Co. v United States, 384
F.3d 1354, 1361 (Fed. Cir. 2004), aclaim of “ constructive
acceleration” ordinarily arises when the government
requires the contractor to adhere to the original
performancedeadlineset forthinthecontract eventhough
the contract provides the contractor with periods of
excusable delay that entitle the contractor to a longer
performanceperiod.

Generally each of thefollowing elementsmust be proved
by the contractor: (1) that the contractor encountered a
delay that is excusable under the contract; (2) that the
contractor made a timely and sufficient request for an
extension of the contract schedul e; (3) that the government
denied the contractor’ s request for an extension or failed
toact onitwithinareasonabletime; (4) that thegovernment
insisted on completion of the contract within a period
shorter than the period to which the contractor would be
entitled by taking into account the period of excusable
delay, after which the contractor notified the government
that it regarded the alleged order to accelerate as a
constructive change in the contract; and (5) that the
contractor was required to expend extra resources to
compensate for the lost time and remain on schedule.

Appeal of Lovering-Johnson, Inc., ASBCA No. 53902, 05-
2BCA 133,126.

A constructive change results when a contractor
performswork that differsfromthe contract requirements,
not asavolunteer, without aformal dir ective, under the
Changesprovision of thecontract, dueeither toaninformal
order from, or as a consequence of action or inaction by
the...CO or other authorized person. (emphasis added).
The Board’s decision in Robust Construction reflects a
recent application of these basic principles and an
illustration of Government conduct sufficient to prove a
constructive acceleration directive.

Conclusion
If you believe that you are entitled to atime extension
under a contract with the federal government, as soon as
possible submit aformal written request for timewith the
contracting officer. If the contracting officer deniesyour
request and requires you to complete contract work by an
earlier date or threatens retaliation (e.g., default or an
adverse performanceeval uation), and you “ accelerate” to
meet the contracting officer’s required completion date,
you may have a valid constructive acceleration claim.
Document the basis for your time request aswell as keep
a detailed record of all meetings, letters, etc., where
performancetimeisdiscussed. Inaddition, recognizethat
accurate and detailed contemporaneous jobsite records
may bethe critical items evidence needed to demonstrate
delays. More and more boards of contract appeals and
courts look to those documents. These may be critical
records in the event you subsequently pursue a claim for

acceleration.

Stephen I. Lingenfelter
404/582-8029
silingenfelter @smithcurrie.com
Member of the State Bar of Texas

Clean Water Act -
Expansive Coverage

53 In a 2005 decision, the United States Court of
Appeals for the Seventh Circuit upheld the
imposition of afineimposed by theU.S. Corpsof Engineers
under itswetlandsregulatory authority agai nst acontractor
for aviolation of the Clean Water Act. Thecontractor was
fined for dumping dredged stumps and roots, plus sand-
basedfill, ontoa5.8 acretract containing wetlandsdrained
by aditchthat ranintoanon-navigablecreek, whichinturn
ran into a non-navigable river, which in turn runsinto a
navigableriver. Thecontractor failedto obtainapermit for
thisdisposal fromthe Corpsof Engineers(“ COE”). United
States v. Gerke Excavating, Inc., 412 F.3d 804, (7th Cir.
2005). The Gerke decision packs a powerful punch for



owners, developers, and contractors: if water from a
construction site findsitsway to anavigable water body,
then that connection, no matter how tenuous, is sufficient
to confer the Army Corps of Engineers with jurisdiction
over the site for purposes of the Clean Water Act.

Background

Under its authority to regulate waterways used to
transport people and goods in interstate or foreign
commerce, Congress enacted the Clean Water Act
(“CWA") several decades ago. The CWA requiresthat a
permit be obtained from the COE for the discharge of
pollutants into navigable waters. The term “navigable
waters” is defined under the CWA as “the waters of the
United States, including theterritorial seas.” The COE has
issued regulationsdefining theterm “waters of the United
States” to include “waters such asintrastate lakes, rivers,
streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds, the use,
degradation or destruction of which could affect interstate
or foreign commerce,” and “tributaries’ of such waters.
The COFE’s regulation under the CWA also extends to
“wetlands adjacent to waters” of the United States. The
Corps has defined the term “adjacent” as “bordering,
contiguous, or neighboring,” and including “[w]etlands
separated from other waters of the United States by man-
made dikes or barriers, natural river berms, beach dunes
and thelike".

The Supreme Court of the United States has explained
the meaning of “navigable waters” in several significant
cases. InUnited Statesv. Riverside Bayview Homes, Inc.,
474U.S.121, 106 S.Ct. 455, (1985), inwhichthe Court held
that the Corpsof Engineershad jurisdiction over wetlands
that actually abutted on a navigable waterway. In so
holding, the Court noted that the term “navigable” is of
“limited import” and that Congress had intended to
“regulate at least some waters that would not be deemed
‘navigable’ under the classical understanding of that
term,” including wetlands*inseparably bound up withthe
‘waters’ of the United States.”

Gerke’s Actions/Liability

In Gerke, the Corps sued a contractor for itsfailure to
obtain a permit for dumping dredged stumps and roots,
plus sand-based fill, into wetlands on the 5.8 acre tract of
land. The wetlands were drained by a ditch that ran into
a nhon-navigable creek that ran into the non-navigable
Lemonweir River, which in turn runsinto the Wisconsin
River, anavigablebody of water. TheLemonweir Riveris
thus atributary of anavigableriver. However, the issue
in Gerke was whether the wetlands are “adjacent” to the
Lemonweir, for purposes of the CWA. The wetlands are
connected to the Wisconsin River in the sense that water

fromthewetlandsultimately flowsinto theriver, but they
might be thought “adjacent” not to theriver but merely to
the ditch, and a ditch is not what one would ordinarily
understand as “a tributary” for purposes of the CWA.

Thecontractor in Gerkedid not contest that the dredged
stumpsand roots, and sand-basedfill, wereall “ pollutants”
under the CWA; that the dumping was a “discharge’
under the CWA,; or that the areas where the dumping
occurred were “wetlands’ under the CWA. Instead, the
contractor argued that the Corps' regulation defining
“watersof the United States” toinclude” wetlandsadjacent
towaters’ exceeded theauthority granted the Corpsunder
the CWA because wetlands are not “waters of the United
States.”

Whilethecourt acknowledged that thefilling of wetlands
on a5.8 acretract would not have a measurabl e effect on
the navigability of the Wisconsin River for the purpose of
commerce, the court also recognized that “[t]he sum of
many small interferenceswith commerce canbelarge, and
so to protect commerce Congress must be ableto regul ate
an entire class of actsif the class affects commerce, even
if no individual act as a perceptible effect.” The court
found nothing in the Constitution prohibiting Congress
from regulating any wetlands that are connected to
navigable waters. Accordingly, the court affirmed the
imposition of a fine on the contractor, holding that
regardlessof “[w]hether thewetlandsare 100 milesfroma
navigable waterway or 6 feet, if water from the wetlands
entersastreamthat flowsinto thenavigablewaterway, the
wetlands are ‘waters of the United States'” within the
meaning of the CWA.

Practical Application

Under Gerke, a contractor who dumps pollutants into
any body of water that ultimately enters a navigable
waterway must receiveapermit fromthe COE authorizing
theactivity. Judging fromthecasesprior to Gerke, we can
expect more cases and regulations post Gerke further
defining and expanding the COE’s jurisdiction over all
bodies of water in this country. Accordingly, it is of the
utmost importancethat owners, devel opers, and contractors
understand the COFE’s regulations and keep abreast of
recent changes affecting them. Given the COE’s ever-
expanding jurisdiction, therisk of non-complianceishigh,
and the punishment is severe: failure to comply with the
CWA canresultin hefty fines(upto $25,000 per day of the
violation), commencement of a civil action, and even

criminal penaltiesin somecases. 33U.S.C. §1319.
Lisa F. Miller
850/837-3700
Ifmiller @smithcurrie.com
Member of the State Bar of Florida
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