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OSHA Standards & Duty of Care

583 Overview .
Congresscreated the Occupational Safety and
Health Administration (OSHA) under the Occupational
Safety and Health Act of 1970. The Act sets safety and
health standards for workplace operations to prevent

work-related injuries, illnesses, and deaths. Although
federal, state, and local government employersareexempt
from OSHA standards, states may operate their own
occupational and safety programs under plans approved
by the U.S. Department of Labor. States with approved
plans, such as Nevada, must cover state and local
governmental workersintheir programs.

Since its promulgation, courts have considered the
evidentiary effect of OSHA standards and violations
thereof in tort actions. Under a legal doctrine known as
“negligenceper se,” aplaintiff can establishapresumption
of the defendant’s negligence by showing that the
defendant viol ated astatuteor regul ation that wasintended
to protect against a certain type of harm. Under an OSHA
context, insomejurisdictions, if aplaintiff demonstratesa
violation of anapplicable OSHA standard, the effect of the
doctrine is to establish negligence, and it removes the
issue of the reasonableness of the employer’s conduct
fromthejury’ sdetermination. Inthealternative, compliance
with OSHA standardsmay serveasadefensewhere OSHA
standardsareaccepted asareasonabl e standard of conduct.
Other courts have rejected this line of reasoning.
OSHA Standards and Negligence Claims

In a case before the Appellate Court of Illinois, First
District, a widow of a decedent worker argued that the
violation of OSHA standardsby thecontractor and own-
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er established negligence per se. In Recio v. GR-MHA
Corp.,851N.E.2d 106 (I1l.App. 1 Dist. 2006), aworker, who
wasemployed by asubcontractor, whilecarryingabundle
of shingles to the roof of a building on the owner’s
property, lost his balance, fell to the ground, and
subsequently died from hisinjuries. The president of the
contractor of the project, Great Lakes Roofing and
Construction Company (“GLR"), testified that carrying
shingles, up aladder, is a commonly accepted practice.
The owner’s maintenance superintendent testified that
carrying large quantities of shingles up a ladder was an
“accident waiting to happen, ...”

Although GL R obtained abuilding permit for the project,
the contractor’s license for its subcontractor, DTM, had
lapsed. The procurement of the building permit required
GLR to agree that all work would be done in accordance
withall ordinances, rulesand regul ationsof Calumet City,
[llinois. The plaintiff argued that by virtue of obtaining a
building permit that Great Lakes also assumed a duty to
ensure safety at the jobsite, including compliance with
federal OSHA regulations regarding ladder safety. A
subsequent OSHA investigation concluded that the
incident did not arise from an OSHA violation. However,
theplaintiff noted that under an applicable OSHA standard
regarding theuse of aladder that, “[a]n employeeshall not
carry any object or load that could cause the employeeto
losebalanceandfall.” 29 C.F.R. 1926.1053(b)(2).

Thecourt rejected theargument that the OSHA standard
regarding ladder safety established a duty to ensure that
employees did not carry bundles of shingles up aladder.
The court concluded that OSHA standards do not create
aduty of care, but rather, suchviolationswould berel evant
to the determination of whether the defendant acted
unreasonably. The court reasoned that the plaintiff's
argument, in essence, had the effect of enlarging civil
liability or creating a private right of action which is
explicitly prohibited under OSHA. Initsruling, the court
observed Congress' sintent in section 653(b)(4) of theAct,
that the standardsnot beabasisfor modifyingtortliability.
The pertinent part of the Act states:

Nothing in this Act shall be construed to supersede
or inany manner affect any workmen’ scompensation
law or to enlarge or diminish or affect in any other
manner the common law or statutory rights, duties,
or liabilities of employersand employeesunder any
law with respect to injuries, diseases, or death of
employees arising out of, or in the course of,
employment.

Todate, no Nevadacourt hasheld that aviolation of an
OSHA standard establishes a presumption of negligence.
Moreover, it appears that Nevada courts may also follow
the logic of the Recio decision because the Nevada
Supreme Court has held that section 653(b)(4) of the Act
“doesnot create, either directly orimpliedly aprivatecivil
remedy infavor of employees.” SeeFrithv. Harrah South
ShoreCorp., 92 Nev. 447,552 P.2d 337 (Nev. 1976.) The
Nevada Supreme Court also has observed that the intent
and scope of Nevada' sOSHA program, whichismodeled

after the federal OSHA law, likewise, does not create an

independent basis of civil liability. Given the uncertainty

of theevidentiary effect of OSHA violationsin Nevada, the

Recio decision should put contractors and owners on

noticethat accepted industry practices, whichfall short of

compliance with state and federal OSHA standards, may

providethebasisfor an agreement that such practicesmay
still be abasisfor aclaim of negligence.

Evangelin Lee

702/228-9400

elee@smithcurrie.com

Member of the Nevada Bar

AIA A312 Bond Form Risks

584 OVerV-i-eW )

Families of related construction forms, e.g.,
AlA, ConsensusDOCS, and EJCDC, arecommonplacein
the current construction environment. However, before
adoptingaparticular formor family of forms, itisessential
that aproject’ s participants fully appreciate the risks and
potential pitfallsrelated to the use of aparticular form or
relatedforms. TherecentdecisioninJ.C. Gibson Plastering
Co., Inc. v. XL Specialty Ins. Co., 521 F. Supp. 2d 1326
(M.D. Fla. 2007) interpreting asurety’ sobligationsunder
the AIA A312 payment bond illustrates that point. This
article provides an analysis of the most recent cases
addressing this issue and further discusses the serious
implicationsof that caseinrelationto suretiesand principal s
aike.

The Gibson Plastering decision involved an unpaid
subcontractor’ s claim against the surety on an AIA A312
payment and performancebond. Thesubcontractor initially
provided the surety with notice of itsintention to make a
claim onthe payment bondin accordancewith Section 4 of
that bond form. Upon receiving notice of aclaim, Section
6 of the A312 bond form described the surety’ sobligation
asfollows:

§ 6 When the Claimant has satisfied the conditions
of Section 4, the Surety shall promptly and at the
Surety’s expense take the following actions:

§6.1 Send ananswer to the Claimant, withacopy to
the Owner, within 45 days after receipt of theclaim,
stating the amounts that are undisputed and the
basisfor challenging any amountsthat are disputed.

§ 6.2 Pay or arrange for payment of any undisputed
amounts.

Shortly after having received the required notice, the
surety requested copiesof all recordssupporting theclaim
and notified the subcontractor that it would investigate
themeritsof itscase. Thesubcontractor compliedwiththe
surety’s request 26 days after it was received from the
surety.

Believingthat noticeunder thebond formwascomplete
only after thesubcontractor provided therequested records,
thesurety failedto provide an answer within 45 daysof its
receipt of the original notice letter. Thereafter, the



subcontractor filed suit against the surety to recover on
the bond, at which point, the surety served written
notification disputing the subcontractor’s claim. The
subcontractor moved for asummary judgment, contending
that, asaresult of the surety’ sfailureto timely answer the
written claim, the surety was barred from defending the
action. The issues to be decided by the court were: 1)
whether the surety had failed, asamatter of law, tocomply
with Section 6 of the bond, and 2) whether such failure
worked to preclude the surety from disputing the claim.
Both of these questions were resolved in favor of the
subcontractor.

Surety’s Obligation to Respond

The surety argued that the 45 day period of limitation
contained in Section 6 ran from the date that the
subcontractor provided the requested documents. The
surety reasoned that a “ proof of claim” was necessary to
make aproper evaluation of itsliabilitiesand that without
such proof the surety could not provide adetailed answer
tothe claim. The surety further contended that, by virtue
of the notice letter it sent only a few days after the
expiration of the45day deadline, it hadinfact substantially
complied with Section 6 of the A312 form.

The court held that the deadline on the surety’ sduty to
provide its answer ran from the date it received proper
notice of the claim rather than the date that the
subcontractor provided the requested records. The court
noted that Section 6 of the A312 bond form merely requires
that the notice state that a claim is being made under the
bond andthat it detail theamount of such claim. “ That the
noticedid not contain enough information for [the surety]
toverify theclaim,” thecourt held, “isimmaterial because
Section 4 did not require notices to contain such
information.

The court further rejected the surety’ s contention that
the correspondence provided to the subcontractor shortly
after the expiration of the 45 day deadline substantially
complied with the requirements of Section 6 of the bond
form. Holding that the bond was to be strictly construed
against the surety the court refused to consider the
contents of the letter, stating: “forty-eight days may as
well have been a hundred days.”

Having concluded that the surety had failed to comply
with Section 6 of the A312 bond form, the court addressed
the consequences of that failure. The subcontractor
contended that the only remedy for asurety’ sbreach of its
obligation under Section 6 wasto render the claim against
the bond undisputed. The surety argued that, regardless
of itsfailureto comply with Section 6, under Floridalaw a
party to acontract does not waive its benefits merely due
to afailure to comply with a notice provision, unless the
other party to the contract is prejudiced.

The court accepted the subcontractor’s argument. In
regard to Section 6, the court stated that the purpose of the
45 day deadline wasto prevent “ claimantsfrom suffering
extensive delaysin the payment of their claim” andthat in
such cases, “the delay itself is the harm.” A showing of
prejudice was, therefore, unnecessary and the only

appropriate remedy, the court held, was to preclude the
surety from defending against the suit.

The Effect of Gibson Plastering

Following the Gibson Plastering decision, most sureties
have advised their bonding agents not to use an unaltered
A312form. In some cases, bonding agents have attached
arider to that bond form that purports to delete Section 6
of the A312 form without making physical change or
notationtotheoriginal bondform. That approachinvolves
some risk in the event that the rider is inadvertently not
attached to the bond form. If there is discretion in the
choice of abond form, asafer course of action would beto
use a bond form such as found in the ConsensusDOCS
family, which doesnot imposearequirement onthe surety
similar to Section 6 of the AIA A312 form. Inaddition, if
apublic owner specifiestheuseof anunaltered A312 bond
forminaset of bid documents, questionsregarding changes
to that form should be addressed prior to bid opening.

Thefact remains, however, that aconsiderable number
of A312 bonds executed before Gibson Plastering are
currently in effect. Under generally applicableprincipals
of surety law, a surety is permitted to assert the defenses
of its principal against a party making a claim against a
bond. Cincinnati Ins. Co. v. Putnam, 335 So.2d 855 (Fla.
Dist Ct. App. 1972) (holding, that “ theliability of thesurety
isordinarily measured by theliability of theprincipal. . .and
generally the surety is not liable if the principal is not
liable.”). The effect of Gibson Plastering isto preclude
these type of defenses where the surety has failed to
strictly comply with the 45 day deadline contained in
Section 6 of the A312.

Inrelation to principals, however, the implications of
Gibson arelessclear. By virtue of indemnity agreements
and common law indemnity rules, principalsaregenerally
required to reimburse suretiesfor claimsthat are paid out
against a bond. But a surety’s breach of its obligations
under thebond may work to provideaprincipal withavalid
defenseagainst asurety’ sindemnity action. Seegenerally,
Atlantic Contracting and Material Co., Inc. v. Ulico Cas.
Co., 1844 A.2d 460 (Md. 2004) (holding that a surety’s
breach of the covenant good faith and fair dealing in
paying out claims may preclude indemnification from
principal). Accordingly, where the surety could have
asserted the principal’ sdefensesbut for itsfailureto meet
therequirementsof Section6inthe A312, aprincipal may
be shielded from its obligation to indemnify the surety.

Going forward it will be important for sureties and
principals who are party to an A312 bond to coordinate
their efforts efficiently in order to circumvent the serious
concernsthat naturally derive from Gibson. Contractors
using unaltered A312 bond forms should advise their
sureties to implement protocols to deal with A312 bond
claims and should stress the serious consequences of a
failure to meet the requirements of Section 6.

Xavier A. Franco

954/769-5327
xafranco@smithcurrie.com
Member of the State Bar of Florida



Prompt Payment Laws

585 A recent decision by a Pennsylvania appeals

court demonstrates the extent to which one state

will enforce its prompt payment statute and serves as an

example of theimportance of understanding the detail s of
these laws in each state.

Forty-eight states have enacted prompt payment
statutes that apply to all public projects. They generally
require higher-tier contractorsto pay their subcontractors
promptly (with specifictimelimits) ongovernment-funded
construction projects. More than three dozen states have
enacted, in addition, statutes similarly requiring prompt
payment of subcontractors on private construction
projects. The statutory requirements and judicial
interpretations of these laws vary from state to state and
between public and private construction. Understanding
the practical effect of these variationsis critical.

In Pietrini Corp. v. Agate Construction Co., 901 A.2d
1050 (Pa. Super. 2006), the court decided that
Pennsylvania's Prompt Pay Act required payment to a
subcontractor of all amounts undisputedly due at thetime
for final payment, evenintheface of clear non-compliance
with acontractual provision obligating the subcontractor
toprovideafull andfinal releaseof all claimsprior tofinal
payment. Such a payment was not made in this case,
further entitling the subcontractor to recover penalty
interest and its attorney’s fees associated.

Factual Background

The case involved construction of atower foundation
to support atram line spanning the Delaware River. The
governmental owner of the tram-line project was the
Delaware River Port Authority. The Authority’s general
contractor hired Agate Construction Co. to erect thetower
foundation. Agate entered a subcontract with Pietrini
Corp. to provide the labor and concrete materials for all
permanent construction above the caisson cap on the
tower.

During construction, Agate and Pietrini agreed that
Pietrini would perform additional work caused by design
modifications. Pietrini submitted change order requests
seeking additional payment for the work necessitated by
the design changes. Agate forwarded the change order
requeststo thegeneral contractor. Thegeneral contractor
approved some of the requests and rejected others.

After Agate’s work on the project closed out, Agate
advised Pietrini that it would makefinal payment under the
original contract plus payment for the approved change
orders. But Agatedemanded that Pietrini signafull release
of all liensand claimsbeforeit would tender the payment.
The subcontract between the parties required Pietrini to
submit suchafull andfinal releaseof all claimsprior tofinal
payment. Pietrini, contendingall alongthatit wasentitled
to payment for its unapproved change order requests,
refused to sign therelease. Agaterefused to pay any sum
until the release was signed.

Pietrini consequently filed suit against Agate, seeking
payment of itsoriginal contract balance plus payment for
all of its change order requests. Pietrini also sought
interest and attorney’s fees under the prompt payment
provisionsof Pennsylvania sprocurement statutes. Agate,
admittingthat it owed Pietrini the contract balanceandthe
amounts of the approved change orders, nevertheless
alleged that no payment was due because Pietrini failed to
provide the release.

Competing Obligations and Payment

Pennsylvania's Prompt Pay Act generally requires a
contractor, in the absence of sufficient reason otherwise,
to pay a subcontractor within twenty days of receiving
payment itself for thework performed by the subcontractor.
The statute also provides that a court may award a
subcontractor interest and attorney’s fees if the court
concludes that the contractor acted in an “arbitrary and
vexatious” manner inwithholding payment, meaning that
the withholding was without sufficient ground in either
law or fact, and served the sole purpose of causing
annoyance.

The solereason Agate withheld payment from Pietrini
wasPietrini’ sfailuretowaiveall other claimsfor payment.
Thecourt held that the prompt payment statuteisintended
to negate such harsh negotiating tacticson public projects,
and it found that Agate's tactics constituted coercion
rather than negotiation. The court also found that Agate
intended to leverage or compel Pietrini into surrendering
legitimate pursuit of its other claims by denying Pietrini
money undisputedly due.

The court distinguished these circumstances from
those where a contractor withholds payment because a
good faith dispute exists over backcharges in an amount
that would exceed an undisputedly due sum. Such agood
faith reason justifies arefusal to pay a subcontractor and
avoids liability under the Prompt Pay Act for interest
penalties and attorney’s fees on money withheld but
subsequently paid. But where the validity of the debt
owed is not the subject of a good faith dispute regarding
the amount, withholding is not justified.

Agate never disputed that it owed asignificant portion
(approximately one-half) of theamount Pietrini claimedin
its suit. There was no possibility that Agate would not
eventually have to pay that sum. Agate did not assert
counterclaimssufficient to negateitsobligationto pay. Its
sole defense wasthe contractual requirement that Pietrini
submit the full and final release of all claims before final
payment. Agateargued that thisobligationshould override
thestatutory prompt payment mandate. Thecourt expressly
disagreed. It interpreted the “clear intent” of the
Pennsylvania Prompt Pay Act to be “to level the playing
field between contractors and subcontractors when they
are working on public projects.” Contractors on public
projectsin that state must pay subcontractorsfor all items
satisfactorily completed.

Comment
Agate sought acomplete and final release of all claims



prior to making payment. It seems to remain an open

guestion whether agood faith dispute would have existed

to justify the withholding if it instead unsuccessfully

sought amorelimited rel ease corresponding to claimsfor

thework connected totheamountsnot indispute. However,

it may be that the focus should be only on the arithmetic

involved and that good faith disputes about contract

obligationshaveno bearing onthepropriety of withholding
money that is duly owed.

Douglas L. Tabeling

(404) 582-8058

ditabeling@smithcurrie.com

Member of the State Bar of Georgia

Federal False Claims:
A New Meaning for CM “At Risk”

Introduction
i

M otivated by increased pressureto accomplish
more with less funding, to get projects completed faster,
and to eliminate as much risk as possible, state and local
government entities are authorizing the use of alternative
project delivery systemsasameansof gaining efficiencies
in the construction process. The traditional design-bid-
build approach, whilefamiliar, doesnot alwaysprovidethe
necessary flexibility to achieve the best project at the
lowest price. The increasing use of alternative methods
offers many advantages and opportunities, but may also
expose industry participants to new risks and liabilities.
For example, the Third Circuit’ sdecisionin United States
v. Vitillo, 490 F.3d 314 (3rd Cir. 2007) shows that a
construction manager’s relationship with a local public
agency and scope of authority was of critical importance
in determining whether it was subject to federal criminal
liahility.
Factual Background

The Reading Regional Airport (“RRA") — located in
BerksCounty, Pennsylvania—wasasmall, regional airport
that provided services to private and commuter aircraft.
The RRA was managed by the Reading Regional Airport
Authority (“Authority”). The Authority was a local
government agency that received significant funding from
the Federal Aviation Administration. Between 1997 and
2000, the A uthority received approximately $3 millionfrom
thefederal government, half of which (approximately $1.5
million) was set asidefor its Terminal Expansion Project.

Because the RRA did not have a primary engineer on
staff, the Authority, in 1997, appointed Mr. John Vitilloand
Vitillo Engineering, Inc. (collectively referredtoasVitillo)
toserveasthe Authority’ s* primary engineer and principal
engineering consultant.” Vitilloworked for the Authority
through the year 2000 and was paid by the hour at an
agreed uponrate. Duringthistime, Vitillomanaged several
project at the RRA including the Terminal Expansion
Project, which took over two years to complete.

Thefederal government becamesuspiciousof Vitillo's
businesspracticesand believedit wasengagedinamassive

scheme to defraud the Authority. Specifically, the
government suspected that Vitillowassubmitting inflated
invoicesand charging for work not performed. 1n2002, the
FBI searched Vitillo’'s offices seizing its time cards and
billingrecords. A federal grandjury indicted Vitillocharging
itwiththree countsof theft froman organizationreceiving
federal funds, in violation of 18 U.S.C. 8666 (entitled:
“Theft or bribery concerning programsreceiving Federal
funds”), and one count of conspiracy. At trial the
government presented substantial evidence of Vitillo’s
methodical practiceof preparing and submitting fraudulent
invoicesfor work that wasnever actually performed at the
RRA. Thegovernment showed that Vitillo defrauded the
Authority of hundreds of thousands of dollars. Thejury
returned averdict finding Vitillo guilty onall counts. Mr.
Vitillo was sentenced to 36 months of imprisonment and
two yearsof supervised release. Thecorporate entity was
sentencedto5yearsprobation. Inaddition, the defendants
were ordered to pay $317,760 (the approximate amount
taken from the Authority) in restitution, jointly and
severally.

Vitillo challenged the conviction by filing amotion for
new trial. The primary argument raised in support of this
motionisthat Vitillofallsoutside the scope of thefederal
statute under which it was convicted. Specifically, 18
U.S.C. 8666 prohibitstheft from programs, receiving federal
funds, by agents of the organization which administer
thosefunds. Vitillo argued that it was not an agent of the
Authority and, thus, could not have violated the statute.
TheDistrict Court rejected Vitillo’ sargument and denied
themotion. VitilloappealedtherulingtotheThird Circuit
Court of Appeals.

Who is An “Agent™

In analyzing the Vitillo’s argument, the Third Circuit
stated that when“interpreting afederal criminal statutewe
must pay close heed to the language, legislative history,
and purposein order to strictly determinethe scope of the
forbidden conduct.” Whilerecognizing that any ambiguity
in the language of the statute must beresolved in favor of
the defendant, the court noted that 18 U.S.C. 8666 is
extremely broadin scope. Accordingtothecourt, Congress
intended the terms of this statute to be construed broadly
as this legislation “seeks to ensure the integrity of vast
quantities of federal funds previously unprotected due to
aserious gap in the law.”

Section 666 prohibitsan “agent” of alocal government
agency that receives more than $10,000 in federal funds
from stealing, embezzling, or obtaining by fraud, fromthat
agency property valued at more than $5,000. Pursuant to
8666 (d)(1):

theterm“agent” meansaperson authorizedtoact on

behalf of another person or agovernment and, inthe

case of any organization or government, includes a

servant or employee, and apartner, director, officer,

manager, and representative.

In seeking to establish that it did not fall within the
scope of the statutory definition of agent, Vitillo asserted
two primary arguments. First, it contended that the



statutory definition of agentislimited to thosequalifying
personsor entitieshaving “ control over any federal funds.”
As construction manager for the Terminal Expansion
Project, Vitilloargued, it had no such control and, thus, did
not fit the definition. Second, because it contracted with
the Authority asan “independent contractor” —aterm not
listedinthedefinitional provision—Vitillo asserted that by
the terms of that contract provision it was excluded from
the statute’s coverage.

InrgjectingtheVitillo’ sfirst argument, the court stated
that thereisnothing to suggest that the statutory definition
of agent waslimited to“ someonewho necessarily controls
federal funds....” To the contrary, the term is defined
broadly as*aperson with authority to act on behalf of the
organizationreceivingfederal fundsand caninclude... an
employee, officer, manager or representativeof that entity.”
Because this language was clear, the court found no
reason to “consult extrinsic sources’, as suggested by
Vitillo, to further define agent. “To do so might result in
theimproper importation of extraneous language into the
statutory text.” Inshort, the court found no basisto adopt
Vitillo’ srestrictive definition of an agent.

Vitillo’s second argument, which the court deemed
“dubious”, waslikewiseregjected. Specifically, the court
noted that by listing the terms “servant,” “employee,”
“partner, director, officer, manager, and representative”,
Congressdid not intend to provide an all-inclusive list of
entities within the scope of the definition. In fact, that
Congressused theword “includes” to precedethelist—by
definition—showsit did not intend thelist to beexhaustive.
Accordingly, the court determined that an independent
contractor who acts asarepresentative of an organization
receiving federal fundsis not excluded from the reach of
the statute.

Comment

Asstateandlocal entitiesmoveaway fromthetraditional
project delivery system, contractorsand other entitiesare
placed in unfamiliar circumstances with new scopes of
authority, responsibility, and risk. The changesin these
variablesdirectly impactsan entity’ spotential liability on
agiven construction project. Asillustrated in Vitillo, the
construction manager’ s relationship with the owner and
its scope of authority was critical to the determination of
whether the entity wassubject tofederal criminal liability.
This decision is also instructive as it provides a general
reminder that astraditional project “roles’ evolve, industry
participants — before entering into a contract—must
consider whether its changing role implicates any
requirements or obligations imposed by federal, state, or
local regulations as that may alter the value and
attractiveness of projectsor the method in which the
work isperformed.

Ramsey Kazem

404/582-8065

Member of the State Bar of Georgia
rkazem@smithcurrie.com

Who Owns Unused Materials?

587 Introduction

It is no secret to those familiar with the
construction industry that the costs of building materials
have skyrocketed over the past few years. Construction
budgets and project schedules are often confounded by
the price and availability of concrete, steel and other raw
materials that are essential to the ability of construction
professionals to deliver a finished product to their
customers. Construction material sthat arenotincorporated
into one project can be avaluable commodity to an owner
or acontractor on asubsequent project. So, who ownsthe
“left-over” materials when the construction contract is
silent onthematter? The questionwasrecently addressed
in G&R Service Co., Inc. v. Department of Agriculture,
CBCA No. 121, 07-1 BCA 1 33,522, a case of “first
impression” for the Civilian Board of Contract Appeals
(“Board”).

Background

G&R Service Company, Inc. (“G&R"), entered into a
fixed price construction contract with the Department of
Agriculture Forest Service (“Forest Service” or
“Government”) in the amount of $128,560 to furnish “all
necessary personnel, material, equipment, services,
facilities, related site work and utilities to install new
underground electrical system and replace eight existing
water valvesand valveboxesfor the Big Biloxi Recreation
Area.” The contract included the standard Federal
Acquisition Regulation (FAR), clauseentitled “ Payments
Under Fixed-Price Construction Contracts (SEPT 2000).”
Under that clause, G& R was entitled to receive progress
payments typically on a monthly basis. The contracting
officer wasto make paymentsbased on estimates of “work
accomplished” using, among other factors, materials
delivered to the project site as abasis for such estimates.
(Emphasisadded) The contract provided that “ at thetime
of [the progress] payment”, building materialscovered by
such payment would “become the sole property of the
Government...” Thecontractdid not addressthedelivery
of building materials other than that which was to be
included into the project.

G& Rtimely completeditswork to the satisfaction of the
Forest Service. Attheconclusion of the project the Forest
Servicerefusedtorelease PV C conduit and other materials
delivered to the project site by G& R, but not used during
construction. G&R filed a claim with the contracting
officer to recover the value of the building materials, plus
other damages associated with the loss of use of the
materials. The contracting officer denied G&R’s claim
based on the provision in the contract that material s that
were the subject of progress payments became “the sole
property of the government at the time payment ismade.”
Thereafter, G& R appealed thefinal decisiontotheBoard.

Decision on Appeal
The Board began its analysis of G&R’s appeal by



explainingthat progress paymentsunder federal contracts
arebased oneither: (1) thecostsincurred; or (2) completion
of the work. John Cibinic, Jr. & Ralph C. Nash, Jr.,
Administration of Government Contracts (3d ed. 1995)
1138. For contracts with cost-based progress payments
the FAR requiresthat the contract al so include apayment
provision located at FAR 52.232-16 which states that
“[plarts, materials, inventories, and work in process’ to
“vest in the Government” either “immediately upon the
date of [the] contract, for property acquired or produced
beforethat date” or “when the property isor should have
been allocable or properly chargeable to [the] contract.”
Inessence, thetransfer of titleto building materialsserves
as a form of security for progress payments made to
contractorsto protect the Government against default or
bankruptcy prior to the completion of the project. The
Board noted, however, that the title transfer is not
permanent. At the point of contract completion and the
Government’ s acceptance of the project, the “transfer of
title” clause statesthat title to the building materials“ not
delivered to, and accepted by the Government” or
“incorporated in supplies delivered to, and accepted by,
the Government” isto revert back to the contractor. The
Board explained that this temporary title transfer was
logical because onceacontract iscompleted and accepted,
thereisno need for the Government to secureitsprogress
payments using building material sthat are not consumed
in the construction of the project.

TheBoard noted that fixed price construction contracts,
like the one between G& R and the DOA, were typically
geared to compl etion of the work, as opposed to the cost-
based structure that required the FAR transfer of title
clause. Under the completion of work structure, progress
payments are made to a contractor as construction
progresses based on estimates of the percentage of
completion achieved, as measured against a schedul e of
valuestiedtothecontract price. Initsconsideration of the
G&R contract, the Board observed that the “Payments
Under Fixed Price Construction Contracts’ clausepermitted
the Government’s contracting officer to consider the
amount of building materialsdelivered to the project site
when estimating the percentage of work completed. In
other words, a “completion of work” progress payment
structure that takes into account materials delivered
naturally requiresa*“ cost-based” analysis. Accordingly,
the Board determined that even if the transfer of title
clauseunder FAR52:232-16isnot presentinafederal fixed
pricecontract, the clause’ s“transfer of title” treatment to
building materials should be applied whenever the
Government makesany progress paymentson the basis of
costs.

By applying the effect of transfer of title clause to the
building material swithheldfrom G& R by theForest Service,
theBoard overruled thedecision of the contracting officer
that the materials became the “sole property of the
Government” at the conclusion of the project. TheBoard
explained G&R’s contract required it to furnish “all

necessary personnel, material, equipment, services,
facilities, related site work and utilities” to complete the
project. Conversely, nothinginthe contract indicated that
G& R was expected to furnish for the Forest Service' suse
extraconduit, wire, and other material sthat werenot needed
for completion of the el ectrical and mechanical work onthe
project. TheBoard specifically rejected the Government’ s
argument that by tendering progress paymentsto G& R, it
had effectively “paid” for the unused building materials.
The only thing the Forest Service paid for under the fixed
price contract, the Board explained, was the construction
work that G& R completed and the Government accepted.
IntheBoard’ sview, permittingthe Forest Servicetoretain
theunused building materialswouldresultinan“unjustified
windfall” that would“ unfairly deprive[ G& R] of asubstan-
tial portion, if not all, of the profit earned” by successful
completion of the project.

Comment

The Board concluded its decision in the G& R Service
Company case by noting some discrepancies in the
documents supporting G& R’s claim for damages arising
out of the Government’s refusal to return the unused
building materials. Consequently, while G& Rwaslegally
entitled to recover for whatever quantities of unused
materials were kept by the Forest Service after contract
completion, the Board held that G& R bore the burden of
proving the dollar amount of all other damagesit claimed
were associated with the loss of use of the materials.

While seemingly minor at first glance, the Board's
requirement that G&R clearly establish its “periphery”
claims was significant because the actual value of the
building materials G& R sought to recover was only about
$13,000, or lessthan half of itstotal claim of $30,901.12. As
we have done in past articles, we included this comment
along with our discussion of the G&R Service Company
decision to underscore the importance of maintaining
thorough and accurate documentation of all damages
asserted in this or any other type of construction claim.

Garrett E. Miller

(404) 582-8046

gemiller @smithcurrie.com

Member of the State Bar of Georgia

Insurance Coverage Developments

Editor’s Note: During the last decade, insurance
coverage for the participants on a construction
project hasbecomeacentral feature of risk allocation
and mitigation. The next two articles address two
issuesthat have significant practical importance for
any firm involved in a construction project. These
are: (1) CGL policy coveragefor damagesresulting
fromdefectivework; and (2) therightsof an“additional
insured” under aCGL policy.




Insurance Coverage

for Construction Defects
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Practically every construction-rel ated business
today has some form of Commercial General Liability
(“CGL") insurance. Thisinsuranceistypically purchased
as part of a package of coverages which cover various
aspects of the business enterprise, including automobiles
and property. Broadly speaking, the CGL component
covers the business' exposure to third party claims for
personal injury or property damage. In such a situation,
CGL usually alsorequirestheinsurer todefenditsinsured
inarelatedlegal action. Accordingly, if aclaimis*covered”
by the CGL policy, it providesthethird party with asource
of recovery for the damage in addition to providing the
insured with a defense and asource of fundsto pay for the
damages.

Like other forms of insurance, the CGL “policy” is
almost always based on acommon, industry-wide“form”
policy that isupdated andrevisedfromtimetotime. By far,
themost common CGL formisproduced and maintained by
Insurance Services Office, Inc. (“1SO”). Assuch, subject
to various amendments, riders, and endorsements, a
contractor’ sCGL coverageistypically based onthe same
ISO form used by any other type of business that has
purchased CGL coverage. Further, because CGL coverage
is generally based on common form policies, a court’s
decision concerning what is or is not covered under the
CGL form will also usually apply to other insureds who
have purchased coverage under the same CGL form.

What Is An Occurrence?

A significant feature of the CGL form isthat it limits
coverage of losses to those caused by an “occurrence.”
While thisterm has been defined in innumerable ways, it
isgenerally accepted to mean an “accident” or some other
type of unexpected event or damage. Historically, many
courts have held that a contractor’s CGL policy does not
cover therisk that the contractor may be sued for property
damage by an owner inrelation to construction defects or
faulty workmanship. Simply put, until recently, many
courts have provided the contractor (and the owner) with
no CGL coveragefor typical construction-related claims.
The courts' basis for this holding is rooted in the notion
that adefect in workmanship is not the type of “accident”
or “occurrence” covered by the CGL form. Other courts
have held that the risk of a construction defect claimisa
“business risk” of the contractor and is not one covered
by CGL.

Unfortunately, this line of holdings has confounded
the expectations of contractors and owners faced with
construction defect claims. Ownersare often surprised to
learn that their “insured” contractor actually has no
coveragefor damageit or itssubcontractors may cause by
its defective work. Further, contractors are often left
without aninsurer-provided defenseto construction defect
claimsand must comeout of pocket for what werebelieved
tobecovered claims. Moreover, whileother risk-shifting

tools, such as the performance bond, provide a more
limited form of recovery fromthesurety for the owner, the
contractor typically remainsliableto reimburseits surety
under the terms of a master indemnity agreement.

Recovery of Damages Related to Defective
Work

In light of these concerns and dashed expectations,
several key cases have re-visited the issue of whether a
construction defect claim against a contractor may be
covered under CGL. Notably, many of these cases have
come from Southern states and it can now be said that
these casesappear to be part of agrowing “trend” favoring
CGL coverage for construction defect claims.

The first such case is the Tennessee Supreme Court
decision of TravelersIndem. Co. of Americav. Moore &
Associates, Inc., 216 SW.3d 302 (Tenn. 2007). In this
matter, the court was presented with a claim against a
contractor for the faulty construction and installation of
windows on a project by its subcontractor, which caused
water-intrusion and related damage. Relying on older
decisions, thecontractor’ sCGL insurer claimed therewas
no coverageunder the CGL policy for thistype of damage.
Inreview, the court rejected theinsurer’ sargument. 1n so
doing, the court declined to find, as a matter of law, that
construction defects cannot constitute an “occurrence”
under the CGL policy. Instead, the court held that aslong
as the damage caused by the defective work was not
“foreseeable” from the insured contractor’s standpoint,
the claim could potentially be covered.

The next case in this emerging trend favoring CGL
coverage is the Texas Supreme Court decision in Lamar
Homes, Inc. v. Mid-Continent Cas. Co., 242 SW.3d 1 (Tex.
2007). Inthiscase, theinsured contractor wasfaced with
an owner claimfor foundation defects. Again, theinsurer
argued that the CGL policy simply doesnot cover defective
construction as an “occurrence” or “accident” as defined
by thepolicy. Inrejecting thisargument, the Lamar Homes
court found that unintended construction defects could
very well giveriseto an occurrence under the CGL policy
and that the resulting damage was “property damage”
under the policy.

A third caseillustrating thistrend is U.S. FireIns. Co.
v.J.S.U.B., Inc., 2007 WL 4440232 (Fla. 2007), decided by
the Florida Supreme Court in December 2007. J.S.U.B.
involved a claim against the contractor for poor soil and
compaction by asubcontractor, which resulted in property
damage. As in the other cases highlighted herein, the
insurer made numerous arguments to the court as to why
aclaimfor defectivework cannot becovered under the CGL
policy —these arguments generally relate to theinsurer’s
contention that such defective work cannot be an
“occurrence” or “accident.” However, like the courts
noted above, the Florida Supreme Court rejected any
argument that would automatically bar such claims from
coverage. Accordingly, the court held that “faulty
workmanship that is neither intended nor expected from
the standpoint of the contractor can constitutean ‘ accident’
and, thus, an* occurrence’ under a post-1986 CGL policy.”



Summary

As such, these three cases, along with others from
Wisconsinand Minnesota, illustratea growing acceptance
by courtsthat aconstruction defect claimmay very well be
covered by acontractor’ sCGL policy. Thesecasesprovide
insured’ sunder thecurrent | SO CGL formwith apotential
additional layer of security whenfaced withaconstruction
defect claim. Itisfurther important to note, however, that
these cases merely “open the door” to the possibility of
coverage. Inreviewingwhether or notinsurance coverage
exists, courts first review the “insuring agreement,” and
then move on to review “exclusions,” and then the
“exceptions to the exclusions.” The three cases noted
above provide a strong argument that the “insuring
agreement” does not foreclose CGL coverage for
construction defects. Aside from this issue, the insurer
may still have many defenses to coverage. Accordingly,
even if a court finds that a construction defect may
constitute an “occurrence,” there may very well be an
exclusion elsewhere in the policy that could serve to

invalidate coverage.
James B. Taylor
404/582-8048
jbtaylor @smithcurrie.com
Member of the State Bar of Georgia

Duty to Defend
Additional Insureds

589 Insurance policies serve an important role in

managing risk in the construction industry. A
Commercial General Liability (CGL) policy generally covers
liability for bodily injury and property damage due to an
accident. If the damages sustained are withinthe scope of
the policy’s coverage, the insurance company (insurer)
will pay up to the limits of the policy. The policyholder
(insured), however, isresponsiblefor first paying up tothe
amount of the policy’s deductible.

A CGL policy also requires the insurer to defend the
insured against injured parties seeking damages due to
bodily injury or property damage, subject tothelimitations
of thepolicy. Theinsurer’ sduty to defend istriggered by
thefiling of alawsuit, arbitration proceeding, or amediation
hearing. If theinsurer hasaduty to defend theinsured, the
insurer must pay theassociated attorneys’ feesandrelated
expenses.

Additional Insureds

Construction contracts often require contractors and
subcontractorsto purchase CGL policiesto guard against
the financial risks of loss. It is not uncommon for the
project owner to require contractors and subcontractors
topurchaseapolicy that namestheowner asan “ additional
insured.” Thisprovidescoveragefor theowner for bodily
injuries and property damages arising out of the work of
the owner’s contractors and subcontractors. Requiring
“additional insured” protectionisnot limited to owners—
contractors and subcontractors at any level may impose

similar requirements. As a result, owners, prime
contractors, and subcontractors may often have potential
coverage under their own policies, astheinsured, aswell
as under another policy, as an additional insured.

The significance of coverage as an insured rather than
as an additional insured isimportant for several reasons.
First, the impacts of a pay out for damages and defense
costseventually canlead to higher insurance premiumsfor
theinsured. Astheadditional insurediscovered under the
insured’'s policy, it is the insured, and not the additional
insured, that typically bearsthisburden. Second, only the
insured, in general, pays the deductible as long as the
insured’ spolicy (ordinarily defined asthe primary policy)
will be sufficient to cover the total amount of loss. If a
contractor isan additional insured under asubcontractor’ s
policy, the contractor may not have to pay a deductible;
that is the responsibility of the subcontractor. If the
subcontractor’s primary policy limit is not sufficient to
cover the damages, then the contractor’ s policy may take
effect as excess coverage.

There may be confusion, however, as to whether the
insurance company is obligated to defend the additional
insured. Asitisthe one paying the costs of the defense,
the insurance company generally will seek to share the
financial burden of the defense and potential liability by
asserting that the additional insured’'s other policies
provideprimary coverage. Inthisrespect, theinsurer may
deny or delay adecision onwhether it hasaduty to defend
anadditional insured, waiting until ultimateliability for the
accidentisfirst determined. Thus, additional insuredsmay
wonder when they are entitled to adefense against claims
arising out of their subcontractors’ work.

Potential Coverage is Sufficient

A recent New York case addressed the issue of an
insurer’s duty to defend an additional insured. BP Air
Conditioning Corp. v. One Beacon Ins. Group, 8 N.Y.3d
708, (N.Y.2007). Inthat case, BP Air Conditioning Corp.,
an HVAC subcontractor working on a renovation of the
World Trade Center, subcontracted pipefittingwork to a
lower tier subcontractor, Alpha Piping Corp. BP was
named as an additional insured on Alpha’s CGL policy.
When aconstructionworker wasinjured onthe project and
sued the general contractor, thegeneral contractor brought
a suit against BP and its subcontractor Alpha, seeking
indemnification as the accident allegedly occurred as a
result of the HVAC work. BPtendered its defenseto its
subcontractor’ s insurer as an additional insured.

The insurer refused to defend BP as an additional
insured on the basis that the duty to defend did not cover
the additional insured until it had been proven at trial that
the injury was due to the insured’ s work at the site. The
insurer did, however, agree to defend the insured. Thus,
the insurance company was arguing that the duty to
defend was judged by different standards; one standard
for theinsured and another for theadditional insured. The
insurer acknowledged that it had a duty to defend the
insured against the potential liability defined by the
allegations, but argued that the additional insured’s



defense was not owed until the allegations had been
proven and liability had been determined.

TheNew Y ork Court of Appealsdisagreed. Theduty to
defend is “exceedingly broad.” The insurer’s duty to
defendistriggered by the allegations madein thelawsuit.
If the allegations create the potential for coverage under
the policy, the insurer must defend. What's more, the
underlying meritsof theclaimareirrelevant. Theinsured
isentitled to adefense even if the claims are groundless,
falseor fraudulent. Thisstandard for determining whether
aduty to defend theinsured existsisthe same asthat used
to determine whether the additional insured is entitled to
adefense. The court based its decision on the reasonable
expectations of the additional insured. That is, when BP
requireditssubcontractor Alphatonameit asan additional
insured, BP reasonably expected that it would gain
protection against lawsuits arising out of its
subcontractor’ swork. Thus, BPwasentitled to adefense.

Which Policy Is Primary?

Thequestion of which policy providesprimary (initial)
coverage for aclaim or defense costs often ariseswhen a
contractor or subcontractor is named as an additional
insured under one of thepoliciesand that firmalso carries
similar insurance. Inthe BP Air Conditioning decision, an
appellate court had held that BP' s coverage under itsown
policy was “excess’ coverage. The Court of Appeals of
New Y ork overturned that ruling on the basis that none of
the other policies had been introduced in the trial court.
Lackingan ability toreview all of the potentially applicable
insurance policies, the court declined to determine which
policy wasprimary.

Practical Considerations

Therearemany potential benefitsof being named asan
additional insured on aCGL policy. Avoiding deductible
payments and protecting against potential future policy
priceincreases are just two examples. Aswith aprimary
policy, however, owners and contractors named as
additional insureds must meet certain conditionstotrigger
an insurer’s duty to defend. Additional insureds should
carefully read the insuring agreement and any additional
endorsements to determine the scope of coverage and the
responsibilitiesthat first must be met to trigger coverage.
Notice provisions, for example, require the insured to
promptly notify theinsurance company of potential claims.
An owner or contractor that is sued for an accident that
causesbodily injury or property damage all egedly caused
by acompany it hired for a project should notify both its
own insurance company as well as the lower-tiered
company’ sinsurer. Providing noticeto the carrier of the
policy onwhichitislisted asanadditional insuredtriggers
theduty todefend. Finally, inorder toresolvethequestion
of whichpolicy isprimary, all of thepotentially applicable

policies should be before the court.
Mark S. Wierman
704/335-5017
mswierman@smithcurrie.com
Member of the State Bar of North Carolina

Proving Acceleration

590 Overview

Acceleration and delay are often considered
opposite sides of the same coin. They are also frequently
and inappropriately confused. Delays generally occur
when there is a slowdown in the work. During an
acceleration, the contractor performs at afaster rate than
required by theoriginal contract. Accelerationisnormally
achieved by working overtimeor working doubl e shifts—
resulting in extra labor costs and loss of efficiency.
Acceleration damages can also include the costs of
additional tools, equipment, and overhead. Acceleration
claimsarisewhen acontractor experiencesexcusabledelay,
is denied a time extension, required to meet the original
construction schedule, and incurs additional costs in
doing so.

Acceleration claims can be for actual or constructive
acceleration. The necessary elements of proof depend on
which type of acceleration claim is brought. Actual
acceleration requires a directive to finish the work
according tothenon-extended schedule. Asarticulatedin
GraniteConstr. Co. v. United States, 24 Cl. Ct. 735(1991),
a contractor bringing a claim for actual acceleration
typically must prove:

* The owner issued an oral or, if required by
contract, awritten change order;

* The contractor reasonably attempted to
accelerate;

* Actual acceleration occurred;
* The contractor incurred acceleration costs.

In Fraser Const. Co. v. United States, 384 F.3d 1354
(Fed. Cir. 2000), the court identified the elements of a
constructive acceleration. These are:

* Contractor encountered excusabledelay entitling
it to atime extension;

* Contractor madetimely and sufficient request for
timeextension;

* Request for time denied or postponed;

* Conduct that isreasonably construed as an order
to compl etewithinthenon-extended performance
period,;

* Contractor accelerated and incurred additional
costs as a result.

Constructive acceleration is simply a form of
constructive change. Even though acceleration and delay
aredifferent, excusabledelay isan element of constructive
acceleration. A recent decision of theUnited States Court
of Appeals for the Seventh Circuit, Murdock & Sons
Constr., Inc. v. Goheen General Constr., Inc., 461 F.3d 837
(2006), illustrates the importance of providing actual
evidence of what caused the contractor’s delay when
asserting a claim for constructive accel eration.

Factual Background
I ndianasought bidsfor anew maximum security prison



tobebuilt near TerreHaute. Goheen General Construction
submitted the low bid of $6.97 million. Murdock & Sons
Construction, at the state’ ssuggestion, gave Goheen abid
for the masonry work. Goheen received three bidson the
masonry. Murdock’sbid of $1.63 million was more than
$845,000 lower than the next lowest bid. Goheen awarded
the masonry subcontract to Murdock.

Murdock’ s bid was based on its estimate that a mason
shouldlay 150 blocksaday onthisproject. WhileMurdock
considered 200 blocks a day as “normal” production,
Murdock reduced that figure because of the strict masonry
specificationsfor theprison. Murdock wasrequiredtouse
union masons and entered an agreement with the local
unionin Terre Haute. Even though Murdock had worked
onpreviousprojectsinthearea, it had never dealt directly
with the local union.

Murdock beganwork in January 1992 and encountered
serious productivity problems. Murdock’ s union masons
were laying only 50 blocks a day—one-third of what
Murdock had estimated. Murdock tried several thingsto
speed up production. It fired slow workers, provided
additional equipment, tweaked the construction process,
and increased crew sizes. All of Murdock’s efforts to
increase productivity ultimately failed. Murdock suffered
delaysand cost overrunsandfell behind schedule. Goheen
and the state were aware that Murdock was behind
schedule. They first requested, and then later demanded,
that Murdock pick up the pace to meet the construction
deadline.

Murdock notified Goheen that it wanted achangeorder
for more time and more money. Goheen forwarded
Murdock’ srequest to thestateand it wasdenied. Murdock
stopped work and walked off the job. Goheen eventually
finished the project 180 dayslate. Murdock sued Goheen
and the state, claiming it was entitled to atime extension
under the contract. Murdock brought a constructive
acceleration claimarguing that itsproject delayswere due
to either alabor dispute or a cause beyond its control.

Court’s Analysis—Where’s the Proof?

The court acknowledged there were no Indiana cases
recognizing constructive acceleration claims, but noted
that many other jurisdictionsrecognized thistypeof claim,
and held that such a claim was viable. The court pointed
out that a claim for constructive acceleration normally
arises when an owner requires a contractor to meet the
original construction scheduleeven though the contractor
isentitled to atime extension dueto excusabledelay. The
court spelled out thefive elements, as summarized above,
that make up a constructive acceleration claim. Thefirst
element requires an excusable delay. Excusabledelay is
generally adelay tothecritical path outside of the control
of the contracting parties. Murdock never got passed the
firstelement.

Murdock was entitled to a time extension under the
contract if it was delayed by labor disputes or any causes
beyond its control. Murdock argued that its delay—the
masons’ slow pace—was due to either a labor dispute or

a cause beyond its control. Murdock’s argument failed,
however, because it did not offer sufficient evidence to
show that the slower-than-antici pated masonry work was
dueto either alabor dispute or acause beyond its control.

Murdock offered the testimony of three witnesses at
trial. Mr. Murdock himself testified that hebelieved there
wasalabor dispute because he did not receive afair day’s
work from the union masonsinreturnfor afair day’ s pay.
There was al so witness testimony indicating there was an
organized work slowdown by the masons. None of
Murdock’ s witnesses could, however, point to a specific
reason or underlying cause of the slow production. This
proved fatal to Murdock’s claim.

The court ruled the testimony was nothing more than
pure speculation or guesswork and did not prove the
existence of alabor dispute. Murdock argued that even if
thedelay inthe progress of itswork was not dueto alabor
disputeit wasdueto acause beyond itscontrol. Murdock
contended that the slow progress was outside its control
becauseittried everythingit could to speed up the masons’
work and all its efforts failed. The court rejected this
argument, reasoning that Murdock did not try everything
because it never offered cash bonuses to the masons for
completing their work faster or on time. The court also
noted that when M urdock added more masons productivity
did increase for a short period of time.

An unsympathetic court held that Murdock grossly
underestimated thetimeand effort required to perform the
masonry work in accordance with the stringent
specifications for a maximum security prison, and that
unexpected difficultiesintheperformanceof aconstruction
contract arerisksthat the contractor must accept. Murdock
failed to prove that the masons’ lack of productivity was
an excusable delay, it was therefore not entitled to atime
extension, and its constructive acceleration claim was
denied.

Comment

Acceleration claims can often be avoided if the
contracting parties communicate on aregular basis. An
accurate and properly adjusted schedule can be acritical
component to a successful construction project. If the
owner actually needs to have performance completed
earlier than the updated schedule, the contractor should
be ordered to accelerate, and the owner should pay the
acceleration costs plus a reasonable profit. When an
excusable delay occurs, a prudent contractor requests a
time extension. If a dispute arises, and an acceleration
claim is made, the parties must recognize the difference
between actual and constructive acceleration and the
elementsneeded to establish each claim. Thepartiesmust
also recognize that speculation or guesswork will rarely
prove a claim. Evidence of the specific cause of an
excusable delay isthefirst step in proving a constructive

accelerationclaim.
John M. Mastin, Jr.
(404) 582-8057
jmmastin@smithcurrie.com
Member of the State Bar of Georgia
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