By Maura K. Anderson

Growing concern over global warming, environmental toxins and high energy costs have mainstreamed the “Green
Building” movement. Not only is green construction now required for some state and federal projects, but many private
owners are choosing to build green for the long-term savings and positive public perception. Designers, contractors,
subcontractors and even suppliers may be left behind if they wait too long to embrace the green movement. Like the
concepts at its core, Green Building programs can, and will be, sustained well into the future. Since the law concerning
Green Construction is still being developed, all involved in building Green with LEED should consider the possibility of
complications and take the necessary legal precautions.

wrners have high expectations
of Green construction. When de-
signers and builders fail - or the
owner perceives they have failed — to deliver,
there may be legal ramifications. The law
concerning Green construction and LEED cer-
tification is still in its infancy, and courts have
not addressed potential legal implications to
designing and constructing a Green Building.
For example, the construction industry's
current  contract documents do not
adequately address Green Buildings and
the LEED certification system. Only the
American Institute of Architects (AIA) has
created a contract, the AIA Document B214,
which addresses LEED. This contract does
not address all potential problems with the
process. Most importantly, the AIA Document
B214 does not address the consequences for
failing to meet LEED certification goals. And,
like most AIA documents, it does not address
the role of the contractor, subcontractors,
construction manager or suppliers. Parties
to the Green process should have their own
tailored contract documents, which protect
their rights and expectations.

Who is Responsible for a Failure
to Achieve a Specific LEED
Classification?

When parties contract to design and build a
LEED certified project, the possibility of failure
is not often considered. What if the architect
and contractor agree to complete a LEED
Certified Gold building, but the final product

only achieves a LEED Certified Silver rating?
Potential damages stemming from this
failure can be great. The owner may lose tax
benefits, government incentives and leases
from potential tenants. This is especially
troubling since LEED certification is entirely
dependant upon the decision of the USGBC.
For this breach of contract, the owner could
allege damages for the anticipated difference
in energy cost savings between the Gold
project and the Silver project over the life of
the building. Needless to say, it is unwise to
contractually obligate oneself to obtain a
specific LEED certification.

Who is Responsible for the LEED
Jocumentation Process?

The LEED documentation process can be
time consuming. The increased home office
overhead spent in certifying a project can
be significant. The parties should agree who
will bear the most substantial portion of this
expense and coordinate the submission of
documents to the USGBC.

The parties must also consider who is
responsible for delays in reaching substantial
completion because of the LEED certification
process. If the project will not be deemed
completeduntilthe LEED processis completed,
this can lead to delay costs if the LEED process
is appealed or resubmittals are required. The
contractor will be damaged as her retainage
is held pending final certification, and she
cannot begin other jobs due to the work force
assigned to the LEED project. The owner will
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What is LEED Certification and the
U.S. Green Building Council?

In 1998, the U.S. Green Building Council
(USGBC) developed the Leadership in Energy
and Environmental Design (LEED) Green
Building rating system. The LEED rating
system is a point driven system organized
into five environmental categories:
Sustainable Sites, Water Efficiency, Energy
and Atmosphere, Materials and Resources,
and Indoor Environmental Quality. An
additional category, Innovation and
Design Process, provides design teams
the opportunity to be awarded points for
exceptional performance. The LEED rating
system certifies buildings depending on
how many points the project is awarded.
Projects may be certified as: LEED Certified,
LEED Silver, LEED Gold, or LEED Platinum.

Why Build Green?

Studies performed by the USGBC show
that workers in LEED certified green
buildings have up to a 16 percent increase
in productivity. Green buildings bring with
them potential tax and energy savings and
a strong positive public perception. Those
benefits alone can make green buildings
gold for their owners.
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